The Troaty betveen His Majesty the Hing of the United Kingdom
of Groat Britain and Irelond sad of the Dominioms beyond the Seas, Bmperor
of Indin, dated tﬁe 11tk of Jomery,1909, relating to boundary woters and

to questions arising along the houmdory betwesn Cancde and the United
States contalns the folloving Article:

"The Eigh Controcting Porties agres that the 5% Kary and

Hilk Rivers snd their tribtutaries (in tho Stato of kontono and the
Provinces of Albsrta and Sagmbchewsn) are $o bo treated aw ong stream
for tho purposes of irrigstion and power, snd the vaters thoreof shall
be apportioned eguelly dDetween the tvo countries, but in moking such
aqual apportiomment more than holf may be talon from one river and less
than half from the other by either country so as to afford o more
boneficial upe to eachs If 1z further sgreed thnt in tho division
of guch waters during the irrisotion sezgon, betweon the firgt of
. April and 3let of October, inclusive, anmally, the United States is

entitlod to o prior sporopriction of 500 eubis feet per second of the
wators of the Hilk River, 0r 50 mch Of suoh pmount as conptitutes
three~fourths of ite moturcl flovw, end thet Capade is entitled to o
prior apyropriation of 500 cubie fem mr second of the flow of 5%
Hapy Siver, or so mmoh of sach nmount as constitutes three~fourths of
its mturel flow. -

The chammel of the Lilk River in Gonede may be used at the
gonvenienoe of the Uulted Stetes for the ecomvrgyamgse, while possing
through Janadien terpitory, of waters diverted from the 5t Bary
River. Ihe provisions of irtiole II of this $reaty shall apply to
sny injury resuliing to ponerty in Canadn from the comveyance of asuth
waters through the Filk River.

The measurement and spportionment of the water to be used
by oach country shall from time to time be made jointly by the
prowerly comstituted reclamation officers of the Unlted Stotes and the
woperly constituted irrigotion officors of His lzjesty under the
diroction of the Internatiomal Joint Cormiseion."



This Troaty was approved of and ratified by the President and Semate of the
United States and the Pariliament of Cansda in due course, snd all necessary
legislation hos been onacted ond steps teken by the two countries for the
purpose of putting the same Into operation moking it effective.

The 8t Mery ond Milk Rivers and the guestion of utilizing the
weters of these streams for the purpose of irrigation, had been the subject
of conslderation by snd diplomatic correspondence between the United states
and Comda for soms years prior to the Treaty, and Article vI, which has
beon apbtly described as o Treaty within & Tresty, embodiep ths complete
record of the settlemont errived at with reference to these waters, snd it
7ill be unnocessary for the purpeses of thils report te refer to anmy other
articles or wovisions of the Treaty.

Whon the Jommissiom rzeaeedaé. to discharge the dutics assigned
to it under the Article in auestion it dissovered that a differemce of
opinion existed botuween the repressentatives of the two countries ag t0 the
wators to bo measured and apportionndi the Uaited Dtates contending that the
waters deseribed in said Article, wviz: "ihs 5% Hary and Hilk Jivers and
their tributaries (in the State of ménmm and the Provinces of Alberta and
Baskntehswan}” inoludsd only the S5t kary and Uilh Rivers and such of thelr
trivutarics as flowed zwrbss the internctionnl boundsry either as independent
streams or pert of the main rivers, whéreas Cmneds contended that the waters
gubject to the Treaty and doscribed by the langunge quoted, wers ths waters
of 211 of the two rivers and 2ll of their triluteries.

411 porties interested apmwared tefore the Commission in the Ciby
of 3t Paul on the 24th, 25th, 26th, 27th and 28th of Moy, 1915, vhen the

facts becring upon the subjeet were presented by the officers of the two



Governmonts, and thy views and coutentions of the tvo éou#f}rimnv.@d 0f tha
wieate mmﬁ interasted were i-éxsresentea by Counsels

A% tho request of Comnsel for the United Stetes Reclamation
Seprvice the mﬁt&ri was reavgued at the City of Detroit on the 15th smd 16tk
Of Yayy 191‘7. - |

Boforo s declision wag remdered by the Commission two vacamsies
oogurred on the Commission, one on the Qana&m ggotion nud ons on the |
United States Section, When these vacancies wore f£illed it was doemed
propor that the case should be ogain argued before the whole Oommission
as recans.titﬁteaf This further srgmment took place st Ottawa on the 51'6.,
4th and 5th of May, 1920, .

By Article VIII of the Treaty it is provided that in coge the
Comnission is evenly divided upon any question or matter presented to it
for dacision, separate reports shall be mede by the Commiselovers on esch
side to their own Governments. In this ooge the G:em.asidn} is svenly
divided, and this report is made to the Cansdian Govermment by the

Canadian Segtion pursusnt to the Article sbove mentioneds

The St MKary River rises on the sastern sioye of the main range
of the Rooky Youniains in a region of perpetual snow anl ise. It ﬂm&
firet into the Upper St Vary's lake, then into Loy 51: Hary's Lake, thema
in a northerly direction ercssing the Internatiomal boundory into the
Province of Alberta about 13 miles from ths laiwe ebove mentionsd,
subsoguently smptying into th Belly River, and finally finding its way

into Hudson Bay as part of the waters of the Saskmtchewan River. fThis river



rosefves 2 hoavy rain snd gnowfall end tho run<off is large. Its principal
tributaries are Swift Current Creek, Hommedy (roelk, Lee Creek, and Boumdawy
Oreekr, all rising in Mentsua, A mumber of smell tribtutaries rise in Genads
but they are not of importense from the standpoint o6f irrigstion or power.
The Milk Liver hesds from syriugs scsttered through the rolling
foot-hills of ths Rockiep on the east side of the St Hary's River and |
Lakess It doos not receive s supply from permanent bodies of envow snd
ico and the stresm is conseguently subjlect $o sudden fluatuations
governed largely by wrecipitation over its widsly extended ares. Its flow
is not as depsndable as the 5t Nary's and it is consequently not so valusble
a stream for the purposn of irrigstion.
This 'rive;' mng f£irst in o northerly and sasterly direction and
_orosses the Internntional Boundsry into Camade in two branches kmown as the
Forth Pork snd JSouth Fork. The tw branches eventuslly join, and from
the jumotlon the stream flows in a,genemlly pasterly course porallel fe
the Intermationnl boundary ﬁ:mn it finslly crosses 90 miles east of the
aruéaiﬁg gonarally spoken of og the Bastern Crossing. It runs gradually
- gouth for a distance of ~bout 245 mliles emptying into the Missouri Rimr;
its waters ultimtely finding their way into the Culf of Bexico. The
length of this stream in Canada from the Horth Bramch Crossing to the
~ Bastern Crossing is 215 miles, and from the South Branch Orossing to the
the United states -
Bastern Crossing is 177 miles. In its course through Conads itz tributaries
are few and unimmrfant. It hes however five tributarics of come moment
rising in Canada that flow in & southerly direction and join the muin river
after thsy cross the Intermatiomal boundory, Thase tributariss are

Pponahmnts River, Battle (resk, Lodwp Gr‘eek; Rock River, and White Uatey



Crosk, 0f these ) flow through portions of the Frovinaes of
Albérta .'smd Sa.ékahchem, and | gonfined on the Canadion side
solely to the Province of Jasketchewan. 0f these streems Frenchmans |
River 1s the mst fsportant and it is f5d after it orosses the imtermstional
boundary by o number of streams originating entirely in the Stote of
Hontans,.
m;mgg_ ' Theye are no :ms-s.ggabie lands of any moment in the valleys of
m | elthor the St Bary or anc Rivers bofore the first crossing
by thoss rivers of the intermational boundary. ' There are
hovever conciderazbls aress cuitable for irrigation in the velley of the
Eilk River in canatié. and in the Ganading volleys of the tributerics of that
_ river, There are very large aress in Camda suitable for irrigetion that can
ba rosched by waters from the St Mary River. In faot the amount of watgm
that might be profitebly used on lands in Ganeda guitedle fc:? irrigation
that can be reached by waters from the St Mary river is far in excess of the
water in this river, even if all of euoh water were available for i‘rrwétim
. wmarvoses in Canada.

Trore axe no irrigeble lande in the valley of the Eilk River
bafore it first erosses the inmtermational boundary nor for some distemce
scuth of the internctionsl boundary, but from Hovre to Hingdals aress well
sulted for this Purpose exist, and the schewme of the United 3tates H.aa:i@ation )
Servise comtanplates bringing soms 2,300,000 sores in this distriet usder
irripation, |
History of Surveys made by the Canadion Govermment in 1894 and
Wm | subsequent yeors demonstrated the possibility of
irrigating considerable land inm Southern Albertsz

from tho 3t gapy river.'



On the 8th of Joomary,l896, e Order~in-Council was pagsed by
Canoda, mqueﬂﬁing the British &mbaam&or: at msf}am.gtaﬁ to inform the
Governmott of the United States thet the Ganadisn Govermment mula b glad
to copparats with the authorities of th,aiﬂnita& gtates and Mexlico with the
objact of regulating the use, ¥or wurposes of irrigation, 0f the vaters
of stroams vhich have thair origln in ome of the cowntries mamed sud
subsequently flow t!wqu@;h the territery %sf anotheT,

The reply of the Secretary of iéeam of the United States to
this commmieation, dated the 27th of Norch, 1896,and tremsmitted through
the Britieh Ambissador set forth that he 414 mot lock interest in the
important subjest, but that he msmbm to give expression to the views v
of his Govermment.

By Order~in~Council of Camnda b.&ted t.hﬂ 21st of ‘S_aptembar v 1897,
a resoryation of 500 mecond feot from low water, amd 1005 second faet of
hizh water, wog made to safegnard the futuve develommout of that country by

means of irrigetlon.

On ti:é 3lst of Jamry,l899, the Llberta Irvrigation Company of which |
tha' Alberta Ranmy and Irrigntion Compeny is the logal successor, spplied in
due form under the movislions of tie I_rﬁigatien 4ot of Cannds to divert from
the 5t Kary River the total low water 'fimv availobls from that stream and a
farther quantity Auring the high water stege sufficlent to meke 3000 gubie
foot zaei'- secon&, during thet stege, the weter to b9 used on & traot of 500,000
sercs of land deseribed in the application.
On May 5rd,1899, authorizotion vas sranted to the Company for the
songtruction of its vorks, ond a poriod of ten years mwd for the completion

of the saze, Ap the Compauy's plams develoed edditiomal applications vere



made for water from other éav.raa-s, and ﬁzﬁltty on the 2%rd of Ootober,1902,
an omended womoricd and plans were flled somprising all of these previously
sulmitted, and suthorization for congtruction of vm‘ﬂ:a ::zs shown in amended
spplicstion was grented, and a pariod efvfimen years fized for the
completion of the undertaking, Included in thls suthorizatiom were 500
second feet of low and 1500 second feet of high water of the Milk Rivers
Ressonsble diligemos has been displayed by the Company in the comstrustion
of its works snd it hos complied with o1l the requirements of the law
Becesgsry to mintain ite rights in good? gtanding, and a very large ounm

of mopey has been expended on the undortalking.

Thig Comgmy, the stock of wh,i_ijph is now owned by the tﬁam&_iau
Pacific Railvoy ﬂémpazw' is anxicas to aebalop ite irrigotion projoats so -
g£ar as 1t is possible for it so to do with the water svailable for it wnder
e Troaty. | |

In 1904 ths Llborta Railway sod Irrigetion Company built o
canal fmm;‘zim River and domonctrated the faat; that it was poasi‘hla to
talm water from Kilk River, carry it around ths ea.at end of the ria.ga mﬂ
utilizge it on o part of t:ha sams ares served hy theA ¢ Mery River water
carrisd around the vest end of the ridge.

In 1904 the United States Reclamation Service was given the
nocossary suthority to corry out an extensive scheme for the irrigation of
lande in the Bilk River valley, snd an mangamenﬁ wag nade for the
taking over of certain irrigation works that had been e-o#stmetgﬁ and were
then toking water from the lower Milk River and its tributarics in Liombtana.
This dervice alsu took stéys to a.pwo-gn"mta wnder the laws of lontana any

gvailable waters of the Kilk River for Te purposes of their scheme.

This Service procoedsd with the constructic: of works for the purposes of

their schomo.,

g gt
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The Reclmtim Service in the @osemtionof thelr work made peblic
‘a. plen for the diversiom of water from tm St kary River for irrigetion in the |
lower vallay og the ¥ilk Biver, by tming the waters of the St Kary iato
the H41k River, nud allowing these mtai'sf to flow down in the valley of the
¥ilk River to be utillzed for irpigation in %‘ﬁmbm. Thiw plan wos -é,ymz'emly
devised in the bslief that it was not fessible to divert the mmm of the
L4l River for irrigation wmsés in Canada.

By Order~in-Council dsted 15th October,1902, transmitted through
the prover diplomatic channols, the Govarmment of Camads Objeeted to the
provossd irrigation works and expressed the hops thot the flow of the 5t
Hary River into Cancda ﬁauid not be interfersd with.

The reply of the United States bo this protest on the part of

Canads. is vontained in a letter ffom Mp uhn Bey, desretary of state, to
the British imbassader, dated February 19th,1908, in vhich tho sttitude and
intontions of the United States are set forth and regret exprossed that the
Government of that commtry cé:u spa 1o resson for a chenge in position token.
The balief of the United 3tates englnsers that it was zwt
maaticabls for Comada to divertd water fron Milk River in Camcdz does not
appesr o Wove been well founded. The canal Wuilt by the Alberta Railway
an& Ireigotion Company cbove reforred to in 1904 demonstrated the faot that
it wes physically possiblo not only to &.’mr% in Cannds any St Mavy river
water the United Statos might turn into Milk z%mr.'m algo to divert in
Canada the waters of ililk River itself, |
When the situstion becams kmown to the owvmers of irrigated lands
in the lower valley of the Mill River ’cmy mburally becams much congerned and

strong representations were mode by them to the United States Govermment.



ig & vesult ofj these representetiome a protost was lodged wmz Canada
by tha United States on the dlvarsion of water from ¥iik River tmm Sanadien
Canal, | | | | o

At this stage he otbitude of the two Governmemts towards this
natter appeers to haove boon reversed. Up to this time Cansda had been wrging
upen the United States on amicable aa.,ius‘;tmaat of the matter, and had baen
mrotesting agpinst threstened diversion {af waﬁrs from the Ot Mary River,
and the United Stotes had been turning s deaf ear. Now it is the United
States that makes the protest to Coneds agalnst that country's tireatened

Alversion of Kilk River woter ani Connds in turns soems disinolined to

sonaider the matier. _

The reply to the protest of the United Stetes is coninined m%n
Order ~in-gouncil doted the 8th of Jﬁl‘g,!m, in which it is' peinted ﬂﬁt that
the Canodisn Torth West Irrigntion Gompany had besn glven suthority to divert
500 subls foct per secend at low water f£low, and 1600 feet dwring high water
stages of the Milx Rivers

This Order-in-Comeil is replied to by ir Hay by o commumicat ion
danted the 30th of ﬁecemmr,l‘."%, to whitah further referende will be mads
bereafter. In this compmnication lir Hey suggests a conforonce heimaen
reprossntal ives of the two countries for the purpose of resohing sn ngresment
in respeet o the dispasition of thy waters of the Milk and 8% Mary riverss

in raply to v Hoy's eommonicstion an Oﬁar-ig—@amail wag passed
by the Government of Caoheds on the ?th'af July,1905, aming ‘the Mnited States
Government to sugpest 2 plan for the settlement of all qusstions in raferencs
to the voters of the St Mary and Milk Rivers thet would be aoca-psama to

both couvntries.
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Wo farther action appears $o have been talken by either country
locking t0 & settlement of the quostion until the 15th of June,1907, when
oertain'mepoéals vere gubmitted by Mr Roet, then Seoretary of sfasta,' |
to thich furthey referemce will de made he;*éa‘fter{ |

e Root's proposals are dealt with by an E}rﬁfsr-m-ﬁmii of $he
Govermmsnt of Canads sted the 2nd of Karah,1908, and the suggestion made
that represontatives of the two Govermments be sppointed to consider 2 basis

of apreement vhich mi@ght.ha submitted to thelr regpoctive Govermments.

In pursusnce of the suggestion comtaimed in this order, Eér Fel.Nowell wasn
appointed to yopresent the Govermuent of the United States and lir W,F.King,
the Government of Camda,

After long negotistions and earrespendence batween thess
ropresontatives and othor noting on behalf of the two countries, the Treaty

was settled ond in due course ratified in the form quoted at the opening of

this repoﬁt-.

Before procecdirg to o discussion of the weaning

of the Articls i is dasirable to give
gonsideration #o the d&a&aselm that took place
bofore the Commission as to the legsl rights
of the two countriss with reforence to the waters of the rivers in questiom.
Thepe is tho puthority of on eminent writer on intermatiomal law
that the gommon 1zw applies t0 & stream flowing fyom ome country into another
with all the ri-ghts and incidsnbs to vhich riparien owners are entitled undar
that law., There does not however sppoar 0 be any comlusiva aunthority on the

point. But assuming thet chmmmon law peineiples do not apply to the case, and



b |

that the mfﬁsd Stetes was not compolled vmder any rule of intamamo.nal
law, t0 pormit the St mryﬁkér ‘to flow down in it miumi gourse into
Cemads without dimumition of or interferance with its flow, end that Oemeda
was undor no obligation to mm&n xrom zmy action that might mwrfera with
the flow in its naturel course and volume of thse ml«: Rivar into the State
of Nontann, what primiples sceording to comity snd foir éaa.lmga hetween
these tvo highly civilized and frisndly mations showld govern their actiona
) in commsetion with the use of the waters of thess two ,,treams.

The rale leid down by the United Stotes Suprems cowt in the
ease of rivers flawinr from one state inw amother st&t@, TRre amrued
the United Stotes at leest could have no ceuse of complaint, This was the
position teken by Secretery of State Hay in his commmication of the 19th
of Fébmryv,wﬁz alresdy reforrod 0.

e ruls 114 down in the case of Kansas ¥ Colorsdo, 206 Ue5e46
seoms to furnish the best guide we have. This case relates to ths
Armeas river which flows through the State of Colorado imto the State of
Kensas. Colorado claimed the right to spprojriste =1l the waters of
this stre&.mg Hongag ingisted that In wearﬂance with ths prisciples of

ormon law, this river should be pormitted to flow dowa to that State withont
mter"erence by Colorado. The court held thst nsither contantion was wmet;
that the benefits of the stream sheuld be sguitadbly apportioned between the
two States. In determining vimt such amzitabla &p@artiﬂmm .shoulf}. baf'.
tho court took into consideration the bemefits anf, advantages of the use of
the water by the people of one state, and the dstarmnt and disadvantagy
to the people of the other state caused by o deprivetlion of vwater, The

govorning yeinciple seems to hove been bemeficisl uge.



: A;gp;yi;;g; the princlples 1&_5;.@ down in this case t6 the St lary and

Hilie R_i%em what 1g the result? There is 1ittle irrigeble land In the vallay
of the 5t Mory River in Montana and littls if eny wee o vhich its woters
can be at in thet country - exoept at all evauts by diverting 1% enﬁiraiy
from its i vmier-shel, No mrior spprojriations existed im Montans, while
practically the whols veters of the stream are subjest to m’,liél prior
sppropristions under the laws of Canadn, I% seans that meor&ing to procadent
as well ag natural justioe, the waters of o rivor czn not be diverted
from 145 watershed to the detrimevt of lands within thoi waferched.
It would thorefore seem that there wms no wule of ilateruational law, comity
or of fair dealing botween two friendly countries, nor any ruls or weincivle
govercing the use of water flowing through two states of the United ‘S-t.ateu
or otherwise by which Canadn could be deprived of the use of the waters of
the 5t Mary piver that in the course of nature flows into her territory,
gxcept at 211 events with reference o 2 small gnd insignificant qmtiim

' But apsrt from whatever rights Janada was eatitled o in the waters
of the 5t Hary River by imternatiomal low, comity, natursl justios or otherwlse,
nature had ordeised that Camada could met be deprived of the bonoflts of the
waters of this river without her consent. Tha cost of corrying this water %o
the lower valley of the Bilk River By an all American route is prahi’hiti&aw
The United States was on no ground eutitled to use the bed of the Xilk River
in Cemeda fbx* a cannl 10 esrry water diverted from the St Nery Riw:z' dovn to
vontans; snd 17 che sbtempted to do 8o a canal hed clroody becn congtructed
oz the Cansdisn sife by which gsuch vaters could be diverted to Oenndion

Lamde.
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The _sifuano.n with roferenco %o the [ilk River was to soms mc’fbeat
the revorse 9.1.’. that of the 9t lpry River. Undar the rule of common |
: 1@ Canada would hove been compellsd to permit thiz rivaer to ﬂw back inte
Kontans at the Hastern Orossing undiminlshed in gquentity and unimpaired in
guality. Unler the rule as 1aid down in Kensos 3§ Oolorado, Hontans would
have been sntitled to the pweator portioa of the waters of the mein streom.
Greater opportunities for irrigstion exist in the valley of thls river in
Nontans than in Oancds; =d sppropriations existed on this stream in
Lontans prlor to the appropriaiions in Consda. The situstion with reference
to ﬁhgt are lmown as the Saskatohowan tribubariss of the Hilk River was
somewhst different, Grest opportunities oxigt for irn‘igaﬁinn in the valleys
of tinse tributarles, and tholy watérs have boen applled to benmePlsisl use.

Irrigpible lands in ths vallays of those etreams also sxist in Montana
ond boneficisl use is being mde of waters from thess streams upon thess
londe.

Tlml main river heads in the ‘Unit,eﬁ. States and after flowing 200
milss through Oamadn _‘agam retwne to the United States vhers it recvives
large cocretions befn;ré .emptm:tg jnto the liissouri, I% would soem that all
those things and 211 other features heving a boaring upon the equitable
distrivution of the water of this river and its tributsries are promr mitters

for consideration under the dectrine reforred to.

Isanine of Heving trzoed the history of the Article in auestiin, ond
outlined the focts ond sircumstamces commoted with the cage,
we now come to a consideration of the meaning of the

troaty.
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The wosnimous judgment of the Camdian Seetion is, that the words
of the Article in guestion are words of descriptiom, that the waters
dossribed are all the waters 0f the St Mary and Milk Rivers and their
tributaries in the State of Hontans and the Provimses of Alberta aond
Soskatchewan, and as the two rivers and their tributariss are situated
wholly in the State ond Frovinces mamed that the waters subject to the Treaty
comprige 2l) the waters of the rivers in quaation'ana 511 the wsters of all
their tributsries. |

In this view of the Article it is the duty of the Commission to
direct tha roperly comstituted reclsmstion officers of the United Btates,
and the proverly constituted irrigation officers of His Halesty to male
the necessary measurements from time to time of the water im the two river
sy stems for the purpoes ef aacertaining the total gquantity to be apportioned
bat:r}ean the two countries snd to make such measwrements as may bo mcessary
to detormine the amownt of water to which each country is entitled to
reeei?ve at differant points e its shore ‘of the whole mensured ag aforesaid,

The Canadian Section is unabls to give effect to the contention
of the United States, thot the words in porenthesis are words of limitntion
‘ard not of deweription, and that the only tributaries that come within
the deseription of the Adticle are those t:hat'aﬁ ons and the same time are
in the State of liontana and in the Provinees of Alverta and Sagkatchewan.
But this construction oven if admitted does not meet the contention of the
United States for only some of the tributaries thet that country soeks to
bring within the Treaty avre sifucted in the Provinces and State named,

But it is further arguwed on behalf of the Unlited States that the word "and®

betwoon Alberta and Sakstohewan should be chansed to worw, and that the
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parenthotical words resd "in the State of Vontans smd the Froyinces of
Alberts or in tho State of Montana and the Provinee of Saskotohewss”, bt
even if this constraction be admitted 1t will mot anbrase the waters the
United Jtates claims are covered by the Treaty, for that country adnits
that the tributeries that flow into the matn river or othsr tributaries
before they eross the intarmationsl boundary, are iﬁchﬂa&, and thm are &
mpber of these situated wholly in ono or both of the Frovinces momed in
the irticls. | | | | |

1t 1c hovever Purthar contended on bshal? of the United States
that the dyaft é:éaatiw prepred ‘by and the commmications botveon tho_se
employnad in nopotinting the sottloment ol the qms%im,m'aﬁﬂntaﬁ by
Gounsel for the United States ot the Ut Poul hearing, sud admitted to the
record suﬁ,‘jeet to objection by Counsel for Cenndn, show that vif:ha watarg
intended, to ‘be covered by the Artiole are anly waters that flow soross the
boundary. Counsel for Canads a.laims. that t‘hﬁb.*&‘remze ms"t' bsmatm&
according to the plain and ordinsry maﬂmijﬂg of the words used, and that
there 1s no ahmdity, ambignity or imconsistensy im the languags employed,
ﬁmt would justiﬁ the Commission in msart-iz;g to extreneous documnts o
avidence of sny kind in order to ascerialn the meaning of the syticle.

In the judgment of the Camadian Seotiom the language of the

Articls is slsa'r. and intelligble on its face, opd no Justificatlon exists
wndsr thoe ordizery rules of svidence for the admission of doowmente oF
pxtrenpons evidonce to explain or in any way very the meaning of the
language used. %he wopriety of taking into aqm.ideratien the docunents
submitted to the Commission is rendered still further dowbtful by the following

gireumstansas,
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1. The doeumente in qusstion are 1ot o complote record of all that took
place botuaon the negotistors. Undoubtedly meny diseussions toolk plese,
and nany euggostions were mads orelly thet vould be s illumimating as tq the
intention of the parties as the documdnks sutmitted in ovidence, but we have
no rocord od any of theses In fact we have no ovidemos that we have all
the drafta and written vegotiations before g, but on the contrary the
rocord indleates tust we have mots | |
2, Noither the Govermments mor the Leglslatures of the two cvuntries hsd
anything but the Article itself before them vhen they approved of snd
ratified the fmvémy; ie m conatrue the Article not as 1% is -w‘riﬁ:e’n
in the Treaty, but 1n sccordanee with drafts, sorrespondonce sud other
extransoms documents we moy in offect write o new articls instesd of |
ocongtruing the only one that is bhinding upon the two couztries, namely the
one that has been apmwoved of and ratified by them acaorﬂing' to the miamﬁng
of the language used in it, |

The Canadian Seetion hovevar feels that no technical rule of law
or evidence should be allewed to prevent the Cosmission ascorteining the true
reoning and intentlon of the perties as exyressed in the Artigle’,. and for
that reason we have carefully -éansidered all the documents in the case.
¥e do not foel thot theso documents or any wroper inferences that can be
dravn therefrom in any way change, alter or affest the meaning of the
Article s sbove set forth, In fach in somo respects these docwmnts
negative any nossibility of glming the construction on the Article contended

for by the United States.
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Uy John Hay, Secretary of State fob the United

States first laid down the bosis ¢m which the
United States proposed to deal with the waters
in question in = lotter,sbove referred to,to
the British imbassedor dated Pebrusry 19th, 1903, in the follovivg words:

"In the present cuse the intention is clesrly expressed to aveld

all interforence with the amount of water to vhioh the Cansdion conal on
¥ilk fiver may be entitled. The engineer in charge of the vork in Xontana
rade a careful imvestigation of the river with 2 view to detemmining the
amount of water to vhich claim might proverly be advonced in Covada, and it is
the iutention of tho Reclamation Service, in its recommendation to the Interior
sepertrent concerning this mroject, to meke 2s full provision for ths
mweoteotion of any prior vested rights to0 water along the Milk River in Canada
gs 1t vonld mako if the river were vholly within the boundaries of the United
States and the rights of the citizens of this country only were under
consideration, :

It is pmposed to deal with this metter in strict conformity
with the laws congerning the righis fto the use of wa'er ag resommized by the
courts of the 2rid region, both on this sids of the intorasticmal
boundary and on the other. The principle moy be stated in the longusge of
gection 8 of the Realmmtien Act of June 17,1902 {32 stat.BB8):

tohat the right to uge of water shall be sppurbnant to the lands
irrigoted ond beneficial uss ghall be the basis, the meesure, snd limit of
the rightt 7,

In this letter MNr Hay also mmwa wse ol thege vzords.

"Inzsmuch 8y the position talwn by the Reclamation Service in thils
matter in regerd to the pights olaimed in Consds appsears to be mrecisely
thet vhich 1s taken in the case of similar rights within tho United States,
both being treated aceording to the recognized rules of law povorning the
diversion and appropriation 02 water in arld regions, lir Hitcheogk regrots

that he can see no resson for o change in the position tals:en by this
govarmment in ths matier".

The proposal set forth im ¥r Hay's lotter as indicated by the extracts
quoted above is that the inlermational boundary should be eliminated emd the
rights of the peoples of the two countries to the waters in guestion as 1f {Jey
vore the peopls 0Ff one country. and the rivers in question all in ome country:

and to apportion the water on $he basis of beneficial use. This principle
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appears to yun through mracticelly all the subsequont aémapm&enea
and nfa@ﬂtiationﬁ. This principle could not be capried owt witheut teking
into conslderation all the wataré of the two rivaxfs', and all the vaters of
all the tributariss aveilsble ia edther country for the purposes of
irrigation, |

Another letter from Ky Hay to the British Awbsssador dated Novembor
30th,1904, contains this statemnt:

"The Bugincers 0f the Heclamation Service of tho Interior
Department of the United States believe 1t possible for the two Covermmonts
to inake zn armxxgament whareby the rights of the settlars within the
domain of the United States will be presorved and st the some time the water
npeessary 0 supply tha cansl bullt by the Gansdien Northvwest Irrigation
Company will be provided.

The enginmpers report that the wuters of e 5% Yarys River whioh
£low northward into Cancdlion fervitory oye now being ubtilized to only &
small extent, and they state that it is practicable %o store these waters
in the United Stotes, conduet them by o comal on the southern side of the
internstionsl boundery line o the hezd of the Hilk River, and {lgre tuwm
thom into the Eilk River, so as to lncrease the arainmr flow of that
river ond furnish o sunply of woter for londs inm the Hilk Rivey valley
within the United States. Unfer this arrangement the prior rights of the
Genadian sebtlers on the 5% Marys river would be nrotected by
pernitting its ordinary flow to contimue to vass inte Canadisn territory,
and at the same time the great wolume of flood watar vihich pawses down
that river destroying poperty along its banks would be resirsined within the
United States and divertsd to the head waters of the il River, smd be
mt t0 beneficial vse in the lower Milk River Valley im the United Stateg.v

In o further letter from Mr Hay the date of vhich is not disclosed
by record, the following lamguasze ocourst:

_ "1t is proposed by the enginsers of the Beclamstion gservice to
hold the flood waters in Ot kary Lake, and by so doing further
destruction of promperty in Canzda would be averted. These flood watam are
not of use to the Canadisn canal and tan not be utillized, as the
opportunities for storaze are situated in the United Stales,

It is net wroposad to take oway from the Ganadian canal the water
needed, but on the contrary, it is kmown that suificlent water will reach
this canal to supply its needs”.
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"By the storags sod divérsion of flsod waters from bt Hary Loke
a large area of land, ageregoting, sssording to alternative plens, from .
208,000 asres wpward to 500,000 scras, could be brought wmder lrrisatien,
affording homes for sevéral thoussnd persems and inoreasing property '
values $0 o lorgs extent beyond the merd Srez of lands reolsaimed: To
asgert thet the waters must always £low t0 weste will not only wrevent the
dovelopmont of a large gectiom of Montopa, but will resuli in no bene?ih
vhatever o ey person or persoms in Gonods,

During Bay, June sad Eniy'@:m;t'qéaz;{:m; of water passed down 5% Hery
River from these lowor streams, for more than the copecity of the '
Camdisn Canal."

I# wonld therefore zppoar thot the original susgpestiom of the
United States va®, that that cowsiry should be permitted %o stere the £100d
waters of the 5% Emﬁ Biver, wators thet Conada 4id not mneed and cmlﬂ npt
uge, and couvey same through chamnel of Milk River down to Nontoma's
irrigable ‘lamis, and that Oanada chould heve the total ordingry flow of
this river. The contentiocn of the United Ststes thet Oonads would mot
orly lose nothing by the arrvangement, bub on the contrary would be greatly
“oemﬂtgd't’hemhy inameuch as she would be profectsd from dupege during
high floods, | . |

The arrangament ontlined by Mr Hay is more fuvoureble to Canada
thou the provisions of the Tresty even on the basis contendsd fox hy Canade.
Phis wounld seen uB be an answer to the argument somﬁms zm&a o behalf of
tha mmed Statea that if Covada's contontion o8 o the mwin@, of th:a Preaty
should provail, the result would be so mnfadr to the United Statas as to
ehow that an intermrobation had been given to that doouwent different %o

what wos intendsd by thp parties regotiating the semo.
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The next point 2or comsiderstion is whoat has beon deseribed as
the Root Draft Trecty mentifmad aboves It has been wmch d:_lacus'aea by
cmmsel on both sides 2 to vhat the real meaning of this ﬁraft tas It is
a&mitteﬁ by all that its maning is ixx soms resyects obsoure ami its
weact ical application _difi‘ieult. The plen ypropased 1n this draft was 0%
sdonted and it is doubiful if amy assistance oon bW gained iam the
interpretation oé the a';’iaial tronty by 2 compideration of its terms. 7The
following extracts from this drnft sre however of interests

*1t is hereby agresd between the Gowermmnis of the United States
and Great Britain that the waters of the HilX River and the 8¢ hms River
and their tributaries shall be apportionsd in perpetulty for use in the
two countries eecording to the following stipulotions and sgroements:

1_ That for the purposes of this ogrescmont the It Marys River and the

141k River and thoir tributeries, whick are nov separate znd independent
rivar gystoms, shall be tresnted =z though they were the waterways of a
single drainngs systems

2, That tho water availabls for irrigetion from ﬁlmsesa two river systems
throughout the periocd from Larch lst to Septembor 30ih of each yenr, both
dztes included, shall Le apportioned to sach of the two countriss from day
to day in squal zmounts,

3., Thet the failure of either cowmutry t0 fully utilize the right hereby
apreed upon to one~hnlf of the svailoble water during the pericd specified
in poregraph 2 shall not be regarded asz sdding to or diminishing

the rights of the ofher countey.

4, That during the psriod of aoch yoar not specified in porspraph 2

the United States may divert or hold back in sturape reservoirs any portion
of the natural flow of B¢ Max-ys River, and Cansda way divert shy portion
of the natural flow of Milk River, in neither case %o interfore with
existing rishts. ’ o
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7. The amounts of water chargsable to sach of the countries vnder the
geveral items amynersted in poragraph 5 ghall inolude all the waters of the
two river systems vhether used diractly or indirectly by the two Govermments
or by private marties in tholr resyective territories.
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9. The shure of the United States sholl in amy ovemt include so mch of
the syailable natural flow of the Kilk River as shall be Judicially deétermined
a8 hoving been applied to benefisial wse on or before Foverber 1,1905,
by the cenal systems isking wnter from the lower Hilk River in Wontana, the
samo to be masureé at the intakes of sald cansl systems; and whensver
ons-half of the natural flow of ililk shell ba lees thon such amount, measured
28 aforssaid, the share of Canadn ghall be diminished so that snid dowmntry
ghall receive of the natural flow of the entire Milk River system only the
excers, 1f eny, beyong such wmount of deorsed beneficinl use. It is
unésrstood that the smount of water heretefors diverted for eneficial nsa
from lower il River in liontons hos been in excess of 350 ouble feet ici
gsecond vhen the same vas available."

It 15 contended on bahalf of ths United Otstes that the vopds
in the intreductory poragraph, "which flow scross the forty-ainth
parallel toundary botwsen the United States and Camnada" govern the whole of
the Treaty, and that vhenover reforgnce is mods to water 1% is only wator
flowing acrass the boundary that 1z reant. It is urged on the othwr hond
that the words in guestion simply describs the waters in ¢omnection which the
dispate is ponding, snd that in the settloment he mwoposes for thils dlspute,
he deals not only with the waters mwentioned crossing the bowndary, about
which the discussion haw taken place, but outlines s plan cmbracing
all the wvaters of thege two rivers cnd all the waters of all their tributaries.
1t 1s argued thot the wide lenguage contained in paragroph 1 and paragreph
7 above quoted show comelusively that kr Root was dealing with sll the
' tvaﬁ‘ars of the two river systoms.

It is perticnlarly pointad out that at this time that the vaters
of the all Xontana tributaries of the Milk River wers being used for
irrigation purposes in the lowsr Nilk River valley, and that Sestiom 7
specitisally provided that these waters shouwld be o charge against the
United 3intes. Yhutever force thase argzmmzts may be entitlsd to, ocne thing

seams plein, thut under Section 7 provision was mads for the mensurenment



of vaters im ths canal system of the United Htates In I%Eantm, _1m1uﬂ£x§g .
waters of all lUentana tributaries, ond thet the grestor the flow of the
a.lli Hontana tributarles &nﬁm intakzes of the United States canalg in
Kontans, the “baas the United States would be entitled to regeive from the
main chonnel Of the Kilk River st the }intérn_ézi‘:iml crogsing and the more
Banads would be entitled to receiva, iﬁa other words, the lonians
trivutaries usedv for irrigation in Nontans wers to be taken into
somputation amd Cannda's rights in1ilk River waters wore dependent upon
the amownt of waters in these {rilutarles.

¥r Rootts draft also appeers to dispose of an argument raised by
counsel on behalf of the United States, that to measure these Montans
trivutaries fa:r the purposs of computing the smount of waier %o which Canada
was entitled af the internationmsl bowndary would Be sn invasion of the
sovereign rights of the United States that ’shé Government of that country

would not comnsent to«

The wopopal contalned in the Root Irafh

Troaty is roplied to by Conzda in an Order-in~

Qouncil dated llargh 2,1908, in Whiaii Canads,
rojests Iy Rool's wopossl as unfelr, snd that in order to protect vested
rights created in Usnada that country “whould receive considerably more
water than the proposed treaty provides for apportioning to ii*. This
Order-in-Council suggested the appointment of rewrssentubives 4o econsider
a basis 0f agroement between the two cou#trie.s; and in dus course

ligssrs Xing and Hewell vere appointed.



Kige's firpt In o memorandun dated April 27,1908, addressed by kr
Heparenim King to ¥r Yewell, lir King sots forth the object to be
attained in these words "it is thought that an sgreement
vheyeby 211 aveilabls water shall be ntilized for the comyersion of the
vregont dezert wastes to the fertility of irrigated fields, to the advantage
of both countries, is in ths very highest degree desirable™, and hw points
out thot in his viow such an ngrecment oan best be baosed on the principle
of pgual shapring of benefits to be derived {rom these international walers,

due regard beling hed to existing rights.

In a memorandum dated ¥ay 1,1908, ¥r King sets forth

the first definite vropogal of settlement from Jeanads,
as followss

“That the United States shall be emtitled to all the wator of St lidrys
River at the dam gite of St Larys reservoir, for storage during the months
of Janusry, Rebrusry, March, Hovember, asnd Decewbor in each yoar.

That Consda ghall be entitled to divert from the naiural flow of St Marys
River 1,400 cubic foet par secomd during the remsining months.

That the exeess £low of St Marys River during the lagt-mentiomed perlod,
above 1,400 gecond~feet, shall be divided oqually betwsen the {we countries.

That the United States shzall be entitled to rll the water of Milk River
during the months of January, February, Herch, August, September, Ostober,
Hovember and December of sach yoars

That Canzde shall be entitled to divert from the motural flow of Milk

Rivey to the vragent copacity of the Csmadisn ¥Hilk River Cannl, agreed upon .
as being 330 second-feet, during the months of 4pril, Hay, June and July in
gach yeay, subjset to the rights of spworriation from the 1Milk River withia
the territory of the United States, oo existing ot the date of the Jonadimn
Co.'s appropriation on Eilk River (23d Oot.,1902), and now boing

jadicially determined by the courts of Montana.

That the matursl flov in the Hilk River during the mouths of April,

Tayy Juns and July in each yeay in excess of the swount of 330 second~feet,
tospther with the amownt required as above by the appromistions in the
lower valley, shall be dlvided egually betweon the two countries.”
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The Nontans tributaries are not speolally mentioned in lir King's

memorandum but ﬁh‘ey 'ngmz-thalésa aye tdken into 'mem!;ﬁ undas h:ﬁ,a
schems of distritution and Consda's rights are dopendsnt upon the
amount of vater in the Nontens tributaries that can be applied to

beneficial wse by the United States.

On the 15th October,1908 Mr Newell rerlisd to

¥ King's proposal in which he uses the
 following langusges

"The primory question which hes stimulated cotion has been the
demand of the sitizens of lontona that the waters of kilk River,
incinding its tributaries, shall not be diverted in Conada to their
injury; and more than this, thaot the ayallable water supply shall
bo incroased, if possible, by local storage or by diversion of same of
the stored wators of St Narys River.
lir Nowoll in this Memorandum further sayst “The principel feature of the
plan of November 11,1905 (the Root plan) is the equel division of the
avallable woter” snd he goes on to say thot it is belioved that amy
mwoposal to give Canade more than half the water cannot be euntertained,
slthough the detailds as to how this half may be estimated ure open to
discussion, o

My Pewsll argues $hot ¥r XKing's proposition with referenco to 5t
Farys River ls not fair but cmnéades thot ¥y Kng's wroposal with
roferenco to Milk Tiver is falr and desirabla, ilr Fewell then makss the
follewing counter wrovosal with refersmee fo St Unrys River:
$hat Cannds take as & gripr appropriation 400 g.fe84, the United states
to take the next 400 feet, thon Cancda to taks 200 or 400 .05, more

and the United States an egusl amount until the avallsble flow is

gbsorbod.
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On the 28rd Degombor,l908, ir King replies to Mr Newell's

sroposal, shows the wide varience between the woposals of the
partics and suggests tho disadvantage of dealing with
complicated &stmlﬁ without 2 &efiniﬁev fundamental principls to guide, and
makss the following sugpestiont : o v

4 prineipla which is free from this objection, and ls,morecver a
simple one, is that of euunal division of water on the boundary streams
{ezch commtry mroviding for its existing interests out of its ghare of
the watert. L

It is suggosted by the Uhiteavﬂtatag that the languags above

quoted wag prastically am acquiescence by I Xing in the ﬁ*oposa;l made by
Hr Fewell: Thewe doos uot sesm to b6 any valld grounds for this contention,
in fast Vr King's lonpuoge intimates that thore wos a wida variance betwsen
the portles and thet no real proposal -ms ‘being made. HB‘SIEWS as "hig
rejestion (Mr Newellts) toughss a vital voint of the minciple of the
proposal, namely, the balaneing of consessions by payment in quontity of
water, reoonsideration of the vhole woposal is necessary®, |
The proposal of Lir King that it is orgued is oo scquiescence in the offor
of kr Newsll provides no mathod for the Uniied States comveying St Marys
River water to the lower valley of the Hilk Ri‘ver in Montana, and rovides
for no prlor approwistion for ths Homtana users of Lilk River, two matters

that were vital to tiho United States.

On the 29th Deceomber,1908, ir Hewsll replies to Mr

King's liemopgndun of the 23rd of that momth.
Fewsll quite readily adopte the principle of the

division of ths wators crossing the hmzﬁdai*y. but he insists upon the right
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to use 11k River through Canada as » osual for ¥he ean#emge of the St
Mary River woters, and also for the right of prior aﬁm‘owiatim i a

prior appromristion of 400 mf.s;in 5% Eary River for (onada sud 859 0efese
in Bilk River for the United States, Iy Hewell's offer with roference to
prior sppropristions contained in this wemorandum is more mvaurabig to
Canméa tha:i the Tresty snd the provision for dmmapges in commaction with the
sonveyancs of Mr lery River ester through ¥ilk River ir; Connds is more |
genorons and satisfaotory then those coataized in the Treaty. It im to be
specilally poted that hod the language contained in Mr Fewell's Memoranduwm
been corried into the Treaty there wonld bs no doubt about vhat waters are
onbrased 1::. that document. Nr Newell stotss clearly and in language about
which thero ¢an be no mistoke, that the waters to be divided are only
Wat_#ara that 2£low across the i:oux:d.afy and the provisions for meamupement are

such as to show clearly that only waters flowing across the boundary ara to

be moasurod.

Among the docwments produced bofore the Commission is

ong boaring dote the same day as that of Ly Kewell's
draft last reforred to, namely 29th Decenber,1908.
The provosition made by ¥r Campbell is comtainsd in the following worde:
wIn all streems which cross the international boundary, the waters of
which are used for irrigation, oach country shall be entitled to the ues
of half the total natural flow as sscertained by zessurement at the point
or points where such stresms cross the intermational boumdary"s The
offor sontained in lir Campbell's momorandum iz not confined to the St
Hary ond Dilk :E-:ivérs ot to all gtresms vherever situcted mhlch aross
the international boundary., There is no speoial wrovision for the

comnveyerce of the 5t Mary River through the chamnel of the 1ilk River in



tansds but there ave eortain goneral provisions with referente to all
streams in the following languags

hon weter is diverted from ome gtvoam or uatarsheﬁ into any othor
stream vhich crossed the imternatiomsl boundary the cowntry within mah
sugh diversion is mads shall be rosponsidle fop the payment of the
awount of such loss or damsge as way bo detormined by the sommigsion
to hove resulted from the inoreaped flow of water in such stresm, and of
the smownt of snch ammtm as may be determined by the sonmiassion to
have beon made neccesary to provide for the safe snd comvenleat ¢rossing of
the stream in ounsequence of such imoressed flow,; and the compdssion
shall heve suthority to fake susch stops ag may be necesgary o aseertain
the omount oFf such loss, dumage, or expsnditure”.

This Vemeranion slso sontaing provision for dameges in ome
sountry by reastn of the esnstruction or operation of works for the
garriage or storege of water in the other coumtry. Fo actlon appears
to have beon Pakenm on Mr Campbellls Memorandum and so far as the
rosord shows i King and Hr lﬂamfgbéll and ¥y Wewoll a1l disapmear from
the negotistions at this time and the Treaty appeers to Love been

- concluded between s Ny Chandlor Puinderson represonting the United

stotes and Ur George UsGibboms répresenting Comads.

A draft is produged by Coungel for tho United Stntes

said to have been reselved from kr Gibbons with 3 lotter
of Decewber 31, 1908, as follows:

sirticle VI, It is agroed thot for the use of Lrrigation the St Mary
and Bilk Rivers {in the State of Homtona and the Province of Alberta}
znd their tributories are $o be treated as ong stream, and the tobal
smount that oan bs dlverted from the two for such purpose 1s to be
distributed so that esoh country shall bave the right to one~helf of the
wnole, tut in the distribution mors may be taken from one stream and

less from the other by sach country, B0 as to afford o more bensficlal
use €0 oash.

1t is agresd thet thers exists on the part of Canads the right to a prior
appropriation of 360 sccomi~fost of the flow of 9t inry River during the
irrigotion season botween the lst of ipril and the Blgt of Cotober,
inclusive, snnwally, and thet thore exists o similar right on ihe part of
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the United %ates to a prior &ppwm‘mtion of 360 gecond feet of the flow
of Rilk Biver during the said irrigation season.

The chewmel of the ¥ilk River in Consds may be uged at the convenients
of tup United States for the conveyencs, while possing through
Ganadisn territory, of the waters of St Mary River stored in the Imﬁ;ed
States. The mrovisions of Artiele II of thia tmza.ty shall apply to any
injwry resulting to property in Oznads from the sonwyonge through the
Kilk River of the waters from tho 5t Mary River,

The masxwmem of the watar so to be used by each country shall from
time to time e mode jointly by the properly constituted reslamdtion
officers of the United States and the yroperly constituted irrigntion
officers of Cansde undey the dirgetion of the Internntional Joiamt
gouvmission of the United States and Conada."

A draft woe also prodused said o have been one made by My
Anderson which rea&s ag follemz

nrtisls VI, It ig agreed thet eseh comutry shall have ihe axolusive
right to pus-hislf the matural flow of the 5t Ihry and Irdlk Rivers

" and their tributaries,thd mwounmt thereof to be dotermined at the points of
storege svd dlversion amd at the boumdary by measurements made Joiably

by the properly comstitutod reslsmstion snd frrigstion officers on

oithoy side of the boumdary; awd the chenmel of Milk River in Capada

moy be used at the comvenlenve of the Uniited States for the conveyanoa,
without interferemse, while passing through Censdlan territory, of the
witers 0f ¢ither river stopred in the United Statee and mmstitutmg

any zmrt 02 its one~half phawve.

The rovisions of Article 1I of this treaty shall apply to any injury
resulting to moperty in Csnnda from the convoyonse thwugh the Nilk River
of the weters belonging to the United ! tatea.

It i further agreed that there sxisbe on tho part of the United States
the right o a ;pz»iar apwomriztion of 400 feet of the natural flow of the
wabers “of the 1511k River duwpring the irrigotion soagon between Ayril 1 and
Septenber 30, .s:muauy. and thot there oxlists dwing the stew geason a
right on the part of fanade to = jrlox appmzxmtian of on equal cmownt of
the natural floe of the wadters of the 8% Mary River, and during the '
pariod sbove mentioned such pirior sprrormriztions shall not bo subjeet
to rodugtion by the other county.?

A telegrom is also produced dated Ottuwa, Jamary 9,1909
to iy Chendler P.dnderson frbm r Gibbons in which the following language

cegursi



mipticle 63 Say "Provimees of Alberte and Saskatchewsn"s change name of
the Commission, leaving out the words "of the United States and Cenadary
insteed of “other rivers" say "the 3% Merys River", .
The moﬁui‘lﬁv for this telegram is ecpparent on referencs to
the Gibbons drsft. In lir Gibboms draft the vaters in question are desoribed .
as the S5t Mary and Hilk Rivers {in the State of Lontans omd the Provines
of Albverta) mﬁ their tributariest. Thie longuage wns a proper description
of the St Wary and Milk Rivers beouuse thoy are situated entirely within the
State and Province named, and the words "and their tributarins® clearly
.r@farred to 211 the tributaries of these rivers whorssoever aitﬁated.
Evidently in radrafting the treaty with the object of improving the
phraseology or for soma ofher purpose, the wopds "and their tributaries”
wore transpossd so that the desoription of the waters in guestion read,
*the 5t Mary and xm: Rivers snd their tributaries in tho State of Lontsua
and the Province of Alberta”. This langnsge then becams ingorreot besause
some of the tributaries of the Lilk River are situated in the Provinmce
of ﬂés&c&tohmn and in order that the tresty should hamoniza with the draft
and cover the same waters as that covered by the araft; it was necosgary to
add the words "and Saskatchewan” mentioned inm Mr Gibbons's telegram. The
words "the St Kary end uilk Rivers (in the Jtate of Montano and the
Provinee of Alberta)" uged in the original Gibbons draft, sud the words
#the St Rary and ¥ili: Rivers and thefr tributariss {in the State of Kontana
and the Provinces of Alberte and Sasintehewsn)" mean identically the same
thing. Ths Tresty describes in different words the surms waters described
by the draft. It seems clear that Yy Gibboms only intended by his telegram

to mai veorbal chonges and 1t is not roasomable %0 suggest thot without any
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request from the United States and without any diseugalon on the subjest,
Er Givbons would seek t0 bring within the wators covered by tle Treaty.
and chargesble to Camnda, the Saskntohowon tributaries of the Milk River.
This would bo the more unllkely when we take into consideration the fuct
that the zsgé,tez's- of the Saskatchowsn tributardes of the Hilk River excesd
in quantity ot the intemstional boundary the wabers of the mein Millk
River by £1fty por cent, |

The view of the Comadisn Seotion g to the natural and.pwoper
meaning of the Article ha&s‘ almady boon get forth and it is submittsd
that instead of the docuwments above reviewsd showing that thot interpretation
‘is not correct, thoy furnish stromg sorroborative evidemo to the comtrary.
e Yewell's last draft writtor by him but o fow Gays befors the final
treaty comboins language that aptly amd ¢loarly describdes the waters flowing
seross the boundary, and that too in languags similcor to that used in the
Trenty and in the nepotistions to degoribe woters of this chorsctor,
It soems ingonseivable that the nogotiators would obandon the use of
lenguoge clasr snd ummistalmble for language admittedly smbiguous smd
obscure t0 expross the lntention of the vui,tzed States unless it was the
deliborate intentlion of the negotiators to refer to waters of an entirely
differont oharscter $0 that referred to by I Anderson. Instead of Ir Root's
draft beling ovidence that the waters covered by the Tresty are only those
flowing across the boundsry, it iz evidange to the contrary and indieates
 that Mr Vewell's proposition in which he olsarly limits the waters to be
brought wnder the Jurisdiction of the Commission was rejeatedv and 2 propesition
to bmbreoe all the waters of the two river systems adopted.





