
ORDER OF APPROVU 

WHEREAS Cominco Ltd, (hereinafter referred to as the 

Applicant) is a body corporate having its head office i n  

the City of Montreal i n  the Province of Quebec and its 

principal place of business In the municipality of TardQnac 

near t he  City of T r a i l  i n  the Province of B r i t i s h  Columbia3 

and 

WHERMS, by an Order dated l?ovembet- 11, 1938, the 

Internat ional  rfoint Commission, under author i ty  of Article 

I V  of ehe Boundary Waters Treaty of January 11, 1909, 

approved the Application of Wbst Kootenay Power an8 Light  

Company, Lfaaited, to construct and operate certain works 

in end adjacent t o  the ehanacsl of the Kootemy R i v e r  

below Kaotemy Lake i n  the Province of B r i t i s h  Colupibia, 

and t o  s to re  water i n  Koatsruy Lake in the said Province 

t o  a maximum elevat ion of 1785.32 feet, Oaodetic Survey 

of Canada Datum, 1928 adjustlrrsntt 8aid Company being 

requ$red by the Order to  have the lake drawn d a m  t o  

elevat ion 1739.32 feet by A p r i l  1, or about that date, 
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WEERSAS the  Commission, by an Order d a t c P U  30, 

1941, approved as a hntporary masure during 194142 

storage season only, the  Application of W g 8 t  Kootenay 

Power and Light Company, Limitad to store two feet of 

water in Kooi%?nay Lake over and above that approved 

by the? Corma2ssion in i t a  Order of Sovember 11, 1938, Co 

a xtmdmum elevation of 1747.32 feett after which the  

ternas of the O r d e r  of Novemibtar 11, 1938, were to ba i n  

f u l l  force and effect8 and 

WiERXW?, by C)rders of Approval adoptx~3 by the C o d s s i o n  

in 1942# during World War 11, the la8t of which was dated 

Octobt 23, 1942, the  Commission approved the  Applioationr 

of Wast Ko~tmmy Power and Light Company, Limited to con- 

tinue to  stare the said additia-1 two f@e@ of water in 

Kmtenay Lake each bieason until Apral 1, 1944, o r  unkil 

the  cceesation of hostilities, whichever rrhould OCCUT f i r s t ;  

and said approval expired on April 1, 1944; and 

WHERLEAB, by an Or-r dated August 5 #  1948, the Coepmfsrsion 

approved the  joint appl icat ion of m a t  Kootenay Power and 

Light cosaf?rny, Ldmited and The Consolic3atsd Mining and 

Smelting Coapany of Canada L i d t a d ,  without prejudice to 

their rights under the COBUPissfon*s O r d e r  of EiSovesreber 11, 

1938, t o  s to re  t w o  additional feet of water in Kcmtenay 

Lake, between talevakions 1745.32 and 1747.32, by regulation 
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of the f low through t h e  Corra L i m  Dam and Power plant: 

the approval t o  end w i t h  the etorage season of 1953-54, 

vie., Apri5 1, 1954; and 

WHERlWS the Applicant without prejudice t o  its r i g h t s  

under the Comi8sion'o Order of November 11, 1938 ha8 

forwarded to the Commission through the Government of 

Cam& an Application dated July 11, 1966, for approval 

t o  store two addi t ional  feet of water in Kootenay Lake, 

between rlevationu 1345.32 and 1747.32, during the storage 

seabon of 1966-67 only, by regulation of the  flow through 

the Corra L i n n  dam and Power plant;  and 

Wi3EREAS Ai: is stated i n  the Application tha t  it was 

prompted by a request from Kaiser A l d n w a  and Chemical 

Corporation and a880~idhtgd indUsltrig8 in the ~orthwest 

States of the Uni ted  States that additional water be 

storerd i n  Kootenay Lake ana ragulated i n  such a way as t o  

avoid an interrupt ion in their power supply whish could 

occur in the swtnt of adverse water conditions during the 

f a l l  and winter of 1966-67; and the  said industries propose 

t o  arrange w i t h  Bonnevills Power Adglinhtrrtfon for an  

increase i n  t h e i r  power supplies if the  Application is 

approved; and 

WERI$As it i a  stated i n  the  Application that the pro- 

posed rstorage and regulation during the l o w  f l o w  season 
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of 1966-67 would aloo r e s u l t  in aubartantial bene f i t s  i n  

Canada, including a n  increase of about twenty-three mega- 

w a t t s  i n  the firm capabi l i ty  of the Applicant's four power 

p lan t s  and an increase of about four mgaosatts i n  t h e  f i r m  

capabi l i ty  of the Lower Bonnington power plant  owned by 

Wcarc t  Knotenay Pomr and Light Company, Limited,  which p lan ts  

are located on the Kcatenay River below Kootenoly Lake3 and 

wBIpERlW4 West ICnotsnay Bowesr and Light Company, Limited 

has recorded i t a  approval and support of the  Application; 

and 

WHEREAS the ~ootenay River is a n  in te rna t iona l  stream 

flowing aerosa the boundary between the United gtates and 

Canada, within khcs meaning of Article I V  of the Boundary 

Waters Treaty of 1909; and 

WHEREAS, while Xnoteaay Lake is  e n t i r e l y  within the 

Province of B r i t i s h  Columbia, the fertile lands cwrtgriring 

the  delta of tha Kootenay R i v e r ,  comntonly known as the 

Pcootasnrry Flats, l i e  p a r t l y  i n  that Province and p a r t l y  

in the State of Idaho; rand 

WHEWREAS, if the level of Kootcsnay Lake is raised two 

feet, from elevation 1745.32 feet t o  elevat ion 1747.32 

feat, a8 requested by the Applicant, the l eve l s  of the 

ICootenay River a t  and above (south of) a s  internat ional  
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boundary i n  the United States w f l l  a l a0  be rriredt and 

under Article I V  of the said Treaty this may not be done 

without the prior approval of the Commission; and 

WiiERlSS the Applicant has expressed its will ingness 

to be bound t o  pay a l l  expenses and t o  be held liable 

for any daaaage or in jury  that nay be mastained by in- 

terests on the United States and/or Canadian ride of the 

internat ional  boundary, as a result of the two addi t ional  

feet of storage i n  Kao t r sn ry  Lake, inclu&ing the aost of 

additional pumping and construction of additional 

dxainrge f8cflitie8, which m y  arise by reason of the  

additional storageI and to pay for a l l  damage to land8 

or crop8 in the drainage districts or other areas on 

efther a i &  of the  boundary arbvarrely affected by the 

maid adat&Ona& atorage; and 

WWD?BAS the Applicant pxopo~ss  t o  en ter  i n t o  an 

agreement wikh Kaiser Aluminum and Chemical Corporation 

and aosociatcbd induatr ier  i n  the Northwest States of 

the U n i t e 4  State. under which the Applicant w i l l  be 

indemif ied  by them rsrrpotfng a11 claim of i n t e re s t ?  

i n  Cunada and *e United State. rstgurding such loss or 

*magre, or other reaatdial fltQaeuxei a r i s ing  out  of the 

two  feet of additAoxm1 rtoragsrt and 
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W€IERIHW there ha8 b a n  e ight  years of eatpetrierne i n  

the  storage of water on Kootenay Lake between e l eva t iom 

1745,32 and 1747.32; and 

WRBAS, i n  order to  take advantage of aurplus water 

avai lable  during August, 1966, and i n  the specfa1 circura- 

artances described herein, the Commission concluded that 

it would be i n  the  public in te res t  and not pre judic ia l  t o  

the r i g h t  of in te res ted  pereons to be, heard i n  accordance 

w i t h  Article XII of the said Treaty, to  eon&& hearings 

of the Application sooner than is normally provided; and 

accordingly, pursuant t o  Rule of Procedure 19, the 

Commission reduced the Oimes specified i n  its Rules of 

Procedure 15, 16 and 23; 

wEIIE&mS the s a i d  Application came on for hearing i n  

Creston, British ColumbZa, on August 11, and i n  Bonnesrs 

Ferry, Idaho on August l;lC 1966, when evidence was prce- 

eentesd by the Applicant and other parties, and a l l  

in te res ted  parties i n  both Canada and the U n i t e d  States 

ds8iring t o  present evidewe or make statements wetre 

given f u l l  opportunity to  be heard; and 

WHEREAS it the hearings it waa stated that a 

temporary shortage of power for c e r t a i n  v i t a l  indus t r ies  

may occur fa the Unite4 States port ion of the Columbia 
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River Basin during the 1966-67 low flaw season; and that 

the proposed storage and regulation would increase by 

about 400,000 kilowatt-month8 the power produced at hydro- 

electric plants on the Columbia River which are owned by 

the United States Government, and by about 150,000 kilowatt- 

months t?m power produced at other hydro-electric plants on 

the Columbia River i n  the United Statest and 

WHEREAS at  the hearingss, the Oovexnmnt of Canada, the 

Government of the United States and the Governmeat of 

British cQl\?lmbia stated, through Counsel, that the M i d  

Ooverruaenta had no objection to approval of the Application 

subject to appropriate conditions) and 

I I H E m  the COEllmltmionc acting under the authority 

confarred t;llpo~ it by the Tmrty, having considered the 

Application and all of the evidence aubmAtte& both oral 

and documentary, is of the opinion that, am a m&sure of 

relief froat antioipated power: shortage8 Pn both the United 

&Itate# and Canada it would be i n  the public interest to 

perraft an upward deviation frona the basic rtorage pzo- 

gramma approved i n  the O r d e r  of # w e a r  11, 19388 and 

WHElUSI, the Hfnfster of Mines and Tawhnical Surveys 

of! GTlnadA has granted an exception u n a r  the ZntaxmCSon&l. 

R i v e r  Iqrumrments A c t  far the two feet additiorral rkorlaga 

raqurrated by the Applicant, mabjmct to the apprlovrl of 

the ComPaPhsrcion. 
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HOW TH#RSFORl# =IS COMMXSSIOLJ ORDERS IWD DIRECTS8 

That t he  Application of Coaairaco Ltd., dated July 11, 

1966, for approval t o  store two addi t iona l  feet of water 

i n  KooteMy Lake between elevations 1745.32 and 1747.32 

f ee t ,  be and the same is hereby approved, subject to  the 

following conditions8 

1, This approval is for the atorages season of 

1966-67 only, commencing on the date of this 

Order and expiring when t h e  level of Kootenay 

Laker a t  the  Ween's Bay gauge reaches elevat ion 

1739,32 or April 1, 1967, whichever occurs first, 

unless otherwise ordered by t he  Codss iono  and 

the Applicant's regulation of the  lake &al l  be 

i n  accordance with t he  formula here inaf te r  set 

forth.  

2. 

s h a l l  be dleterdneed a t  the Queen's Bay gauger, and 

shall baa derived from t h e  Quean's Bay Benchmark 1- 

the top of a three-quarter inch stars1 plug set in 

bedrock - elevation 1768,77 feet, Geodetic Survey 

of Canada Datum, 1928 adjustment. 

All lake elevat ions prcsseribed i n  thir Order 



-9- 

3. A f t e r  the date of t h i s  O r d e r ,  the gates of the 

Corra &Ann dala may be so operated, as t o  store 

surplus water not immediately required for p o w e r  

production, so that t h e  l eve l  of the lake mamy be 

raised to  elevat ion 1747.32 feet. 

4. Elevation 1747.32 feet shall  be the nsaximum 

storage l a m 1  u n t i l  January 7, 1967 and thereafter 

the lake level shall be progressively lowered so 

t h a t  it w i l l  not exceed elevat ion 1745.6 feet on 

February 1, 1967, e levat ion 1743.2 feet OR March 1, 

1967 and elevation 1739.32 feet on or about A p r i l  1, 

1967, except under extraordinary high inflow condi- 

t iona,  when a su f f i c i en t  n u n b r  of gates  of the 

Corra L i n n  Darn shall be opened and kept open 

throughout such period of excess i n f l o w ,  so as t o  

cause the lake to be lowered, i f  possible, t o  =et 

the foregoing pzeercribd requirements, 

5 .  IjJotwithstanding the dates referred t o  i n  para- 

graph four, the  Agplfcant shall, so f u r  as practicable, 

withdraw the two feet of storage from the lake by 

IMcedber 1, 1966, and that, so far as practicable, 

the lake w i l l  be drawn down to zero level (1739.32 

G.S.C. 1928 datrurr) by March 1, instead of A p r i l  1, 

1967, aa  now required by the 1938 Order of the 

Internat ional  Jo in t  Coramfssion. 
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6,  I n  order t o  ensure the  carrying out  of the pro- 

V h i O X i 8  of t h i s  order, the  C!omnisrion r e to ins  juris- 

dict ion over the regulat ion of the  levels of Kootenay 

Lake8 through i t a  exis t ing Internat ional  Kootenay 

Lake Board of Control, hereinafter referred to  aa 

"the Board".  The Board, under the di rec t ion  of the 

arion, is hereby charged with the duty of 

sgcuring compliance with t he  pmvioiono of t h i s  

Order insofar  as they relate t o  the regulat ion of 

the level8 of Kootenay Laker and i n  addi t ion t o  the 

dut ies  above and hereinafter pa r t i cu la r ly  mentioned, 

it shall  perform and discharge such other duties  as 

may frolisr time to t i am be assigned to it by the 

Catlrtaisaion. 

a t  swh time8 a8 the Corasasisoion nuy determine, 

the event of any dimgreeslent between the  members 

of the Board, the, raatker .ha11  be^ referred by them 

to t he  Ccmmisoion for f ina l  dewfaion. The Board 

auy a t  any time auke xeprwmntationo t o  the 

Comisrion in regard t o  any matter af fec t ing  or 

a r i s ing  out of the terms of t h io  Order. 

'phs Board shall report t o  the ccmmission 

In 
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Applicant is hereby speeifieally bound to pay a l l  

expenses that m y  be incurred on the U n i t e d  States 

aide of the in te rna t iona l  boundary, including the 

CorPts of additional pumping and of the construction 

of additional drainage facilities, whicrh m y  arise 

i n  the atate of IcWho by reason of the #mid addi- 

tional storage, and t o  pay for a l l  damage t o  lands 

or crop8 in tha dxaimagca districts or r ec l amt ion  

d % B t r i C t 8  or other arem in the  State of Idaho 

ad\narare&y affected by the said additional storage3 

and araaolzr payments to be irrespective of and addi- 

t i o n a l  to the arraounts the Applicant i a  or may be 

required to pay under the tenas of tlm Ccxmwlsaion's 

Or&r Of H o v e r  11, 1938. 

(2) A l l  damage claims which may arise i n  Idaho 

88 the resu1.t: of the adationlrl two feat of storage 

a h a l l  i n  the  first instance be subraitttrd for approval 

to the  Kootmmi Valley Reolaueertion Assoeri8tion, which 

w i l l  uct as the agent for the claimants i n  dealing 

with che Applicant. I n  cast of dimagreement btmm 

the  said Association and the Applicant, the claim or 

claims in question shall be referrad for decision t o  

the Board, and in the event of a disagrsemnt  in khe 

Board such claim OF claim oha l l  be referad to the 
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Commission for final determination, The aggregate 

asount of mney, dastermined i n  accordance with the 

above prescribed procedure to be d m  the Idaho 

reclamation farmers st any t i a m  i n  settlement of 

their claims, shall be paid promptly by the 

Applioant. 

present their claieas, in accordance with the pro- 

cedure hereinbefore prescribed, within  a reasonable 

tim after they become coglaisant of the damages and 

the ruaid Aarrociation shall notify the Applicant of 

such c h b o  within a reasonable time, but failure 

to do 10 o h 1 1  not preclude tha right of the aaid 

farmers to juat compensation, 

8 ,  

Columbia as a remalt of the addit ional  t w o  feet 

of &orage shall An tb% f ixa t  I-~ACQ, be aub- 

xaitted to the Applicant, and failing aettlearent, 

are subject to adjudfcation fn accordance with the 

lam of Canada in a court of competent jurisdiction 

in Britt& Coluadbiaa. 

9. 

freeAng and relieving the Applicaat of m y  

The reclamation farmer8 of Idaho shall 

All da~iraga, claiaur which my arise in British 

LJouting i n  th98 Order shall be construed CIS 

Ifisbility ariSiR$ QUt O f  injWhst8, damget 0s loas, 
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eustaimd by reason of their storage operations, by 

any pxaon or persons or corporation or any other 

intereats in Canardat or the Unitad B a t e s ,  which may 

be affeated by 8uch operations and whfch are not 

otherwise provided for herein. 

10, 

such data relating to the discharge through the 

Corra Una Dam sad powrsr plant, or lcarlatingl to power 

load, as the, Board may considex t o  b6t 8ccerirable or 

mcersary to enable i t  to emure obsrervaaxle of the 

provisions of this Order, 

11, Tha regulation of  the f l o w  of water through 

the Corm Lfprn Dam, CO the extent required under 

The Applicant shall make available to the Board 

thS CC%Bait&On&l Of thio &dQX# 8hrZl br 8 u b j 8 C t  t0 

ule supervision and smtrol of the Board, under 

the dimmtion of thu Cammhr?Eon. 

12, The CoPllj3ssioa, on the repart of the B a r d ,  

may dmtaraaine that an amrgeney eraadition existsJ 

8ad say then require the Applicant to crcroprate 

fully w i t h  the Boast! i n  regulatityi the flow of: 

water through the said C~xra  Liarr, Data1 to the end 

that the rights  and hkarerpts of a l l  p8rti.s may 

bo proteerted so far as it fs practicable (10 to do, 
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13,  

dated Howiuber 11, 1938, shall continue in full 

force and effect save insofar as sueh provisions 

are modified or extended by this Order. 

The provisaom of the Conmission's Order 

The Cammimion retains jurisdiction over the subject 

matter of this application and, after giving ouch notice 

and opportunity to all intere8tffd partiem to make mapre- 

sentations a@ the Commission deems appropriate, may make 

further order or orders relatisg thereto as may ba 

neeeasary i n  the judgment of the Codtwion.  

!&As approval will terminate thirty (30) days after 

the oigning of t h i s  Order unleaa within that time the 

Applicant inform the Commission i n  writing that it accepts 

all the conditions set forth herein, 

SXGNBD this 12th day of AUgUSt, 1966. 

t 


