- INTERWATIONAL JOINT COMMISSION -

IN THE MATTER OF THE APPLICATIONS OF THE HYDRO-ELECTRIC FCWER
COMMISSION OF OTARIO AND THE POWER AUTHORITY OF THE STATE OF
NE« YORK FOR APPROVAL OF THE CONSTRUCTIOH AND OPERATION ON A
TEST BASIS OF A BOOW NEAR THE OUTLET OF LAKE ERIE TO REDUCE
THE DISCHARGE OF ICE INTO THE WIAGARA RIVER.

ORDER OF APPROVAL

JHERBAS Lake Erie is a bom;ndary ‘water within the 'nxéaning
of the Prellmlnary Article of the' Boundary Waters Treaty which was
"signed on 11 January 1309; and
- WHEREAS under certain conditions ice is dis&xarged .from
Lake Erie into the Niagara River in quantities that exceed the
‘ice passage capacity of tie river; and

MEREAS under suen conditions there may be damage and
floodine along the shores of tne Niagara River and curtailment of
hydro-electric power pmduction; and

WHEREAS in accordance with Article III of the Boundary
Waters Treaty, The Hydro-Electric Power Commission of Ontario and
the Power Authority of fhe State of New York, hereinafter referred V
to’ as the Anplicants, under date of 2 March 1964 subrru'.tfed, through
Governments, canplemenfar-y Applications to the Commission fof its
approval of the construction and opératioh, on a test basis, of a
boom in Lake Erie near the entrance to the Niagara River; and |

FIEREAS the‘Applic':ants have stated that the purpose of ‘

;:the boom is to accelerate the farmation of a stable ice cover



upstream, reduce movement in the cover 'whiie it is be'ing formed
and provide additional stabizlity to the downstream edge of the
natural ice arch at the o.xtlet of the lake; and |
w}{BREAS notices that the Apphcatlons had been flled
were published in accordance with the Rules of Procedure of the
Ccrrmission; and
- WHEREAS, in accorda;nce with its Rule of Procedure 14,
the Camlission.held a- preliminary meeting at Washington, D. C., on
8 Apml 1964 which was attended by representatives of both
xAple.cants Counsel for the Goven'unent of Canada, Counsel for the
Government of the Umted States, and the International Niagara
Board of‘ Control; and |
_ WHEREAS the Carmission, in >accordance with its Rule
of Procedure 29, reduéed the periods of tlme normally pmvided
under Rﬁles 9, 10, and 20 for the processing of Applications; and
NHEREAS no Statehients in Response, which the Rules of
Procedure provide may be submitted prior to the hearing, were
re.ceiyed by the Cammission; and
: WHEREAS pursuant to published notices, a hearing was
held :m Buffalo, New io*k on 4 May, 1984, at which all persons
mtemsted were afforded conve.nle.nt opuorttmlty of present.mg |
ev:Ldence to and being heard before the Commission; and
WHEREAS at the heam_ng testimony was oresented on behalf
of the Appllcants descrlbmg the nature and purpose of the proposed

‘"boom and its ant1c1pated effects, and d



~ WHEREAS at the hearing testimény was presented by experts
Zan behalf of the Applicants which supported the construction and
E opemtlon of the proposed boam on a test basis; and .,
| N WHEREAS the preponderance of testimony ‘submitted by
other interested persans generally favoured approval of the
Applications; and |
- WHEREAS at the hearing Counsel for the Government of
Canada and Counsel for the Government of “the Uhited States raised

= no objection to the Applications before the Camu.ss:.on, but

h"

“* referred to the requirements of applicable Canadian and Unlted
States law, respectively, and suggested that any approval of the
Applications by the Commission should include appropriate '
conditions with regard to the Applicants' responsibility for claims
far physical injury or damage occurring in either country; and

WHEREAS an application by The Hydro-Electric Power
Camnission of Ontario for a licence under the Navigable Vaters
Protection Act hés been submitted to the Minister-of Public Works
and action thereon is now pendine; and
WHEHEAS an applicatian by the Power Authority of the

State of Wew York for a Department of the Army permit has been

submitted to the U. 3. Amy Enpmeer- Dlstmct, Buffalo, and actlon | |

thereon is now penmng, and '
WHEREAS the Commission, after éonsid_eration of thé

"-}-'.Applications,- the testimony at the hearing and all -other infarmation



available fo it, has concludec_i that a boom which.would facilitate the
'-:Qformtim and stabilization of an ice cover at the foot of Lake Erie
would reduce the discharge of ice into the Niagare River and v&ould
have beneficial effects. _ | |
NOW. THEREFORE THIS COMMISSION ORDERS AND DIRECTS that

-the oonsuucuon and operation bf The Hydro-Electric Power Commission
Of Ontario and the Power Autharity of the State of New Yark of a boom
in Lake Erie near the entrance to the Niagara River be and the same is
hereby approved on a trial basis, subject to the following conditions:
(a) The boom shal) be located in Lake Erie at the head of the Niagara
River about two miles upstream from the Peace Bridge, in an area
where the water velocities are relatively low.

(b) The bocm shall consist of a series of floating sections anchored
at intervals to the bed of the river and shall be equipped with
devices to facilitate the prompt removal of any or all sections of
the boan should the need arise for such action.

(c) Befare commencing installation of the boom, the Applicants shall
obtain ‘the Camnission's .a'pprovel of the final plans ehwing the
detailed design, location, operation and maintenance of the bocm ‘
mcludlnb provisions for the emerpency openmg and comple'te removal
of the bocm; such plans shall be submitted to 'the Oamu.ssmn through
_its International Niagara Board of Control.

(d) Installation of the float:\.ng boom and the t:\ansverse cable shall

.oamence not earlier than 1 November, and camplete closure shall not



be accamplished before the first Monday of December or such later date
as may be--canmmica'bed to the Applicants by -the- Cammission, through
the sa:.d ‘Board of Control. v , _

(e) The floating boom and fhe transverse cable shall be removed by

the first Monday of April and disassembly shall be completed by 15

May, or bsr such earlier dates respectively as may Abe.caxmmicated to -
the Applicants by the Commission through the said Board of Control.
However, the Commission retains the right to require the removal of
all or part of the boom at any time because of the existence of an
emergency situation,

(£) The Applicants shall be respcns:Lble for the construction,

operation and maintenance of the boom including its removal in whole
or in part, so as to minimize possible adverse effects to all interests
as ccrhpared with preproject conditions.

( g) In' order to observe the effectiveness of the boam in aécelerating
the formation of an ice cover that will reduce excessive ice discharge
to the river and also.to reduce the possibility of the boam breaking
due to an accwmlatlon of ice, the Applicants, as soon as practlcable
gafter tne fou:manm of a satlsfactory ice cover, shall remove such y .
“sections of the floating boom as ‘the Carmlssa.on may deagnate through o
'theaamaoaxdofContml.y_-” : |

“(h) Thls approval shall term:.nate an the lSth day of May follomng
the coumencment of operation of the boocm unless the Commission, at

vt,h.e :ggugst of the Apphca_nts, fixes a later termination date.



£1) The Hydro-Electric- Power Cammission of Ontario shall be responsible
“Far the disposition of claims for physical injury or damage to persons
or proper-ty occur-m.ng in Canadian 'ter'r;itory in connection with the
construction, maintenance, operation, installation or removai -of the
said boom or any part of it, and for the ,satisfaction of any such
clains that ave valid, - |

(3) The Power Authority of the State of New York shall be respansible
for the disposition of claims for physical injury or damage to
~%ersone; or property- occur'mng in United States territory in connection
with the construction, maintenance, operation, installation or removal
of the said boam or any part 'of it, and for the satisfaction of any
such claims that are valid.

(k) The Applicants shall keep fhe Commission currently informed,
through the said Board of Control, regarding thé installation, operation
and removal of the boom, the formation, retention and recession of

thé ice cover and ice conditions -in the Niagara River; formal reports
shall be submitted through the said Board each month or more frequentiy_
-as conditions may warrant or as the Commission may require.

(1) The Appllcan‘cs shall comply with the terms of such further Order
- ar Orders relating to the subject matter of these Appllcatlons as may»'

be made by the Commissian pursuant to the final pabagraph of this Order-._



~ AND IT.IS FURTHER.ORDERED that. the Commission will-retain

wiv

Furisdiction over the subject matter of these Applications and,‘-affer
giving such notice and oppartunity to all interested paz'tles to make
tepresentations as the Camnission deems apprdpriate, may make such
further Order or Orders relating tﬁereto as may be necessary in the
judgment of the Cammission.
Sipned this 9th day of June". » 1964,

A. D. P. Heeney
Teno Roncalio
D, . Steﬁmens
Eugene W. Weber
Rene Dupuis

Charlies R. Ross



