
IN TRE VATTER O F  THE APPLICATION OF ONTARIO X D R O  AND THE: ?3EW 
YORX POWEX AUTRORIW FOR APP3OVAL OF TEE 'OPEIUTION AND 
MAINTENANCE OF A BOOM NEAR T9E OUTLET O F  LAKE ERIE TO ,WDUCE . 
THE  DISCHARGE OF-ICE INTO THE NTAGARA RIVER, . .I 
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ORDER OF APPROVAL 

WHEREAS L a k e  Er ie  is a boundary water w i t h i n   t h e  
meaning of t h e   P r e l i m i n a r y  Article of the  Boundary Waters 
Treaty which was s i g n e d  on January .ll, 1909;  and 

I n  accordance   w i th  Article III of t h e  Boundary Wa$ers 
'Treaty, Ontario  Hy6ro  and t h e  New York Power A u t h o r i t y ,  -5 

' f o r m e r l y  Power A u t h o r i t y  of t h e   S t a t e  of N e w  Y o r k ,   h e r e i n a f t e r  . ' 

r e f e r r e d   t o   a s   t h e   A p p l i c a n t s ,   s u b m i t t e d , .   - t h r o u g h   G o v e r n m e n t s ,  
complementary  ADuLications  dated  Xarch 2 ,  1964,  t o   t h e  
. I n t e r n a t i o n a l   J o i n t  Commission f o r  its a p p r o v a l  of t h e  
c o n s t r u c t i o n  and o p e r a t i o n ,   o n  a t e s t  b a s i s - ,  of a boom i n  L a k e  
Er ie  n e a r   t h e   e n t r a n c e   t o  t h e  Niaqara  Xiver;  
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The  Commission, by Order   of   Approval   dated  June 9 ,  
1964,  apFroved,  on a t r i a l  basis,  t h e  c o n s t r u c t i o n  and 

i o p e r a t i o n  5y Ontario  Bydro  and t h e  New York Power A u t h o r i t y  of 
i. a 'boom near t h e   o u t ' l e t  of Lake Erie t o   r e d u c e   t h e   d i s c h a r g e  of 

ice i n t o  t h e  N iaqa ra   R ive r , .   t he   s a id   apDrova l   exp i r ed   on  
Xay 15 , 1 9 6 5 ;  

By Supplementary  Order   of   Approval ,   dated May 25 , 
1965,  the  Commission amended the   Orde r  of Apgroval by p r o v i d i n g  
for comple t ion  of boom disassembly  by May 15 and   ex tend ing   t he  
e x p i r a t i o n   d a t e  of t h e  said Order t=, May 15,  1966; 
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By d e c i s i o n  dated A p r i l  1 0 ,  1966,  t h e  Commission 
ex tended  "Le t e r m i n a t i o n   d a t e  of t h e   s a i d   O r d e r ,  as amended t o  
May 15 ,   1967;  

By f u r t h e r  d e c i s i o n   d a t e d   J u l y  12, .1967, t h e  
Commission  extended t h e   t e r m i n a t i o n   d a . t e  of t h e   s a i d   O r d e r ,  as 
amended, t o  May 15 , 1972; .  . 

ay fur ther   Supplementary   Order  of Approval ,   da ted  
Oc tobe r  3 ,  1969 ,   t he  Commission amended t h e   O r d e r  of  Approval  
and   approved   the   concept  of a f l e x i b l e   d a t e   f o r   o p e n i n u   a n d  
c l o s i n g   t h e  ice boom, p r o v i d e d   f o r   c o n s u l t a t i o n  by t h e  
I n t e r n a t i o n a l  Niaqara Board of C o n t r o l ,   h e r e i n a f t e r  referred .to 
a s   t h e   Q o a r d ,  as t o   t h e   o p e n i n g   d a t e   a n d   e x t e n d e d   t h e  . .  .FF 
t e r m i n a t i o n  da te  of t h e  said Order ,  as amended, t o  May 15, 1970 ;  

.... 
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By f u r t h e r   d e c i s i o n  dated August 6 ,  1970,   the 
Commission  extended t h e  t e r m i n a t i o n  date  of t h e  said O r d e r ,  a s  
amended,  to May 15, 1975;  

/- 
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By f u r t h e r   d e c i s i o n  d.ated A p r i l  2 1 ,  1975,   the -3 
Commission  extended  the  termination date of t h e  said Order', as  
amended,  to May 15,  1980; 

21y Appl i ca t ion   da t ed  November 13, . l 9 7 9 ,  t h e  App l i can t s  
p e t i t i o n e d  t h e  Cornmission fo r   an   ex tens ion  of the .  t e r m i n a t i o n  
date f o r   a n   i n d e f i n i t e   p e r i o d ,  subject t o   e x i s t i n g   c o n d i t i o n s ;  

.?: In   accordance wi th  t h e  Commi'ssion's  Rules of 
P r o c e d u r e ,  t h e  Commission r e c e i v e d   S t a t e m e n t s   i n  F.esponse, and 
S t a t e m e n t s  i n  Reply, it ' gave due notice and  held  pub1,ic . ,$. 
h e a r i n g s  on J u l y  8 ,  9 and 1 0 ,  1980 a t  Wiagara Fa l l s ,  Ontar?Jo, 
B u f f a l o ,  New York and Hamburg, New York, r e s p e c t i v e l y ,  and' 
rece ived   ev idence   f rom  the   aoard ,  t h e  A p p l i c a n t s ,   i n t e r e s t e d  
p u b l i c   o f f i c i a l s ,   p r i v a t e   c i t i z e n s  and c o r p o r a t i o n s ;  

.. 

The a o a r d   s t a t e d  t h a t  t h e  ice boom has   func t ioned   a s  
i n t e n d e d  and proven  to be  e f f e c t i v e  and b e n e f i c i a l   t o  t h e  many 
i n t e r e s t s   a l o n g  the  Niagara  River   without  a measurable 
d e t r i m e n t   t o   o t h e r s ,   t h a t   t h e y  had no t   r ece ived  any c o n c l u s i v e  
i n f o r m a t i o n  t h a t  would . s u b s t a n t i a t e  t h e  a l l e g a t i o n  t h a t  t h e  ice 
boom l e n g t h e n s   t h e  ice s e a s o n   o r   ' i n c r e a s e s   e r o s i o n  of L a k e  Er ie  
beaches ,  that no o t h e r  method of ice con t ro l   can   pe r fo rm as 
s a t i s f a c t o r i l y  as t h e  boom and t h a t  s ince   wea the r  and ice 
c o n d i t i o n s   v a r y   w i d e l y  from  year t o  year , .  t h e  f l e x i b l e   d a t e  of 
o p e n i n g   t h e  ice boom has  proven i ts  merit; 

A f t e r   c a r e f u l   c o n s i d e r a t i o n  of the   ev idence - .   g iven   a t  
t h e  1980 h e a r i n g s   t h e  Commission by Orde r  of arJproval dated 
September 25,  1980, a p r o v e d  t h e  A p p l i c a t i o n  f o r  a p e r i o p  
end ing  March 15,  1985. @ 

I n  l i g h t  of cont inued   deba te   and   uncer ta in ty   over  t h e  
e f fec t  of la te   removal  of t h e  ice boom on  temperatures  in t h e  
Buffalo  region,   Commissioners  C h a r l e s  M, Bhdard and Robert' C. 
NcEwen were   des igna ted   to   cons ider  ways' of . r e s o l v i n g   t h i s  
c o n t i n u i n g  issue. 

Consequently, a s t u d y  by an  independent   panel  of 
experts under t h e  a u s p i c e s   o f ' t h e   N a t i o n a l  Academv of S c i l n c e s  
was r eques t ed  by t h e  Commission i n  1983. On March 3 and 4 ,  
1983., t h e  Commission held p u b l i c  m e e t i n g s   i n   B u f f a l o ,  Rew York, 
a n d   F o r t   E r i e ,   O n t a r i o ,   t o  hear the views of t h e  p u b l i c  on t h e  
proposed  terms of   the  s tudy.   These.   v iews were c o n s i d e r a  by 
t h e   p a n e l  i n  des ign ing  t h e  scope  of t h e  s tudy .  The r e p & t  of 
the panel was t r a n s m i t t e d  t o  t h e  Commission  .and released ta t h e  
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p u b l i c   i n  Wovember 1983.  The  Fanel  found, among o t h e r   t h i n g s ,  
t h a t   t h e  ice boom w i l l  cause- no coo l ing  t o  l o c a l  climates i f  it 
is Eemoved when t h e r e  is 250 square  miles (650  s q u a r e  
k i l o m e t r e s )  of ice remaining on Lake Erie. 

.e; 
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i 

I n  a d d i t i o n ,   t h e   p a n e l  recommended t h a t   t h e  ' ice boom ; 

s h o u l d  be opened by A p r i l  1 and removed f o r  t h e  summer as soon 
a s  pract ical ,  u n l e s s  -ica cover   surveys show t h a t  there is more 
t h a n  250 squa re  miles (650 squa re   k i lome t re s )  of ' ice eas t  of 
Long P o i n t  , 

NOW T X E ~ F O R E  TSIS COMMISSION ORDERS AND DIRECTS .TWIT 
THE OPERATION AND ,clAINT%?ANCE BY T9E: APPLICANTS OF A BCOM I N  
MI(E ERIE ! E A R  T9E ENTRANCE TO TBE NIAGARA. RIVER BE AND THE 
SAME I S  FfERESY APPROTTED, SUBJECT TO TKE FOLLOWING CONDIT3QNS .. 

DATED SEPTEMEER 2 5 ,  1980. 
. WflICH SXALL SUPERSEDE TIE CDJDITIONS OF TED3 ORDER OF APPROVAL ' ' ,  

(a) The boom s h a l l  be l o c a t e d   i n  Lake  E r i e  a t  t h e  head of t h e  
Niagara River   about  two miles upstream  from  the  peace Br idge ,  
i n   a n   a r e a  where t h e  water v e l o c i t i e s   a r e   r e l a t i v e l y  low. 

( 5 )  The boon s h a l l   c o n s i s t  of a series of f l o a t i n g   s e c t i o n s  
a n c h o r e d   a t   i n t e r v a l s   t o   t h e  bed of t h e   r i v e r ;   s h a l l  be 

f e q u i p p e d   w i t h   d e v i c e s   ' t o   f a c i l i t a t e   t h e  prompt rernoval or' any ' 

\ o r  a l l  s e c t i o n s  of t h e  boom should t h e  need arise f o r   s u c h  
a c t i o n s ;  and s h a l l  be equipped wi th  s u i t a b l e  markers a s  may be 
p r e s c r i b e d   b y . U n i t e d   S t a t e s  and Canadian  Coast  Guard 
r e g u l a t i o n s .  

(c) T h e   A p p l i c a n t s   s h a l l   i n s t a l l ,   o p e r a t e  and m a i n t a i n   t h e  boom 
i n c l u d i n g   p r o v i s i o n s   f o r  t h e  emergency  openincr  and c o m p l e t e  
removal of t h e  boom, i n  accordance w i t h  p l a n s  submit ted k g  t h e  
I n t e r n a t i o n a l   N i a g a r a  Board of Control   on December 11, 1@1. 

( d )   I n s t a l l a t i o n  of t h e   f l o a t i n g   s e c t i o n s  .of t h e  boom s h a l l  n o t  
commence u n t i l  t$e water t e n p e r a t u r e   a t   t h e   B u f f a l o  water 
i n t a k e   r e a c h e s  4 C (39OF) o r  such   o ther  date  a s  may be 
communicated  to t h e  Applicant  by the  Commission,  through t h e  
Board, &having regard t o  t h e  weather and o t h e r   c o n d i t i o n s  . 

p r e v a i l i n g   i n   t h a t   y e a r ,  

( e )  ' A l l  f l o a t i n q   s e c t i o n s  of t h e  ice boom s h a l l  be opened by 
April I, u n l e s s  ice cover   surveys on o r  about t h a t  da te  show 
there  is more  than 250 square miles (650 sqbare k i l o m e t e r s )  of 
ice east  of Long Po in t .  The ice boom opening may be delayed 
u n t i l  t h e  amount of ice east, of Long p o i n t  h a s  d i m i n i s h e d ;   t o  
250 s q u a r e  miles ( 6 5 0  square kilometers). Complete 'disa.3sembly 
and removal of a l l  r e m a i n i n g   f l o a t a t i o n   e q u i p m e n t   s h a l l  be 
completed w i t h i n  two weeks thereafter. Notwi ths tanding  any 
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o t h e r   p r o v i s i o n s   o f  t h i s  Order, t h e  Commission r e t a i n s  t h e  
r i g h t   t o   r e q u i r e   r e t e n t i o n ,   o p e n i n g  .or removal of a l l  o r   any  
p a r t   o f   t h e  boom a t  any tine because 0 . f  t he   ex i s t ence   o f ' .+n  
eme2qency s i t u a t i o n .  . -2 . .  

( f )  T h e   A p p l i c a n t s   s h a l l  5e r e s p o n s i b l e  for- t h e  o p e r a t i o n  and 
maintenance  of t h e  boom, i n c l u d i n g  i ts  removal   in   whole 'o r   in  
par t ,  so a s   t o   m i n i m i z e . p o s s i b l e .   a d v e r s e  effects  t o   a l l  
i n t e r e s t s  as compared   wi th   p repro jec t   condi t ions .  

_. 

- 
c 

( 4 )   I n   o r d e r   t h a t   t h e   B o a r d  may be i n  a p o s i t i o n   t o   p r o v i d e  
in fo rmed   adv ice   t o   t he  Commission as t o   t h e   o p e n i n g   d a t e   o f   t h e  
boom, t h e  Board s h a l l   c o n s u l t   e a c h   y e a r  w i t h  r e p r e s e n t a t i v e s   o f  
t h e   A p p l i c a n t s  and  such in te res t s  . a s   t h e  Board  considers  ,may be 
affected by the   open ing   o f   t he  boom; 

( h )  O n t a r i o  Hydro s h a l l  be   r e spons ib l e  for t h e   d i s p o s i t i o n  of 
claims f o r   p h y s i c a l   i n j u r y   o r  damage t o   p e r s o n s  o r  p r o p e r t y  
o c c a r r i n g   , i n   C a n a d i a n   t e r r i t o r y   i n   c o n n e c t i o n   w i t h  t h e  
m a i n t e n a n c e ,   o p e r a t i o n ,   i n s t a l l a t i o n  or removal of t h e   s a i d  
boom or  any p a r t  of i t ,  and f o r   t h e   s a t i s f a c t i o n  of any  such 
claims t h a t  a r e   v a l i d .  

. . .  ** 
. z  :_.. 
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( i )  The '  N e w  York Power Au thor i ty  s h a l l  be r e sgons ib l e   fo r  t h e  
! d i s p o s i t i o n   o f  claims f o r   p h y s i c a l   i n j u r y  o r  damage t o   p e r s o n s  
'. o r   p r o p e r t y   o c c u r r i n g   i n   U n i t e d   S t a t e s   t e r r i t o r y   i n .   c o n n e c t i o n  

w i t h   t h e   m a i n t e n a n c e ,   o p e a t i o n ,   i n s t a l l a t i o n   o r   r e n o v a l  of t h e  
s a i d  boom o r   a n y   p a r t  of i t ,  and   fo r   t he   s a t i s f ac t ion   o f   any  
such  claims ' t h a t  are v a l i d .  

( j )  The   Appi icants  s h a l l  keep   t he  Commission c u r r e n t l y  
informed,   through t h e  Board,   regarding t h e  i n s t a l l a t i o n ,  ._ 
o p e r a t i o n  and  removal  of t h e  boom, the  formation, .   re tentkdn  and 
r e c e s s i o n  of ' the  ice cover  and ice cond i t ions   i n .  t he  Nia&ra 
River .   Formal   repor t s  sha l l .  be submit ted  through t h e  Board 
each  month o r  more f r e q u e n t l y  as c o n d i t i o n s  may w a r r a n t   o r  as 
t h e  Commission may require. 

. .  The o p e r a t i o n  of  t h e  ice boom w i l l  be  reviewed' by t h e .  
Commiss,ion when c i r cums tances   r equ i r . e   bu t  no less . f r e q u e n t l y  
t h a n   o n c e   e v e r y   f i v e   y e a r s .  

This   approval  sha l l  t . e r rn ina te   t h i r ty   days   a f t e r  t h e  
s i g n i n g   o f  t h e  Order of  Approval, '   unless  before ' .  t h a t  da t e ,  t h e  
Appl icants   have   in formed.  t h e  Commission i n   w r i t i n g   t h a t   t h e y  
accept a l l  c o n d i t i o n s  as set  f o r t h   h e r e i n .  

I -_ 
. -  .. ek , 
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ANIi IT IS FURTZER ORDERED t h a t   t h e  Commission w i l l  
d 

r e t a i n   j u r i s d i c t i o n   o v e r   t h e   s u b j e c t  matter of these 
A p p l i c a t i o n s  and., a f t e r  q i v i n g   s u c h   n o t i c e   a n d   o p p o r t u n i t R   t o  

. a l l  ‘ i n t e r e s t e d   p a r t i e s   t o  make r e p r e s e n t a t i o n s  as t h e  
Commission deans a p p r o p r i a t e ,  may make  s u c h   f u r t h e r  Order’r.;br . 

Orders . r e l a t i n g   t h e r e t o  as may be . necessa ry   ‘ i n   t he   j udgemen t  of 
t h e  Commission. 

. .  .’t+ 

Signed t h i s  18th   day  of Janua ry ,  1984, 

” 1 i ..- e L  L”-. 
\ L. K e i t h  Bulen E, Richmond Olson 

”, 
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\ 

- 
L. K e i t h  Bulen 

”, 
E, Richmond Olson 

7iLdwA L.&2”5=,J 
Donald L. T o t t e n  


