
INTERNATIONAL J O I N T  COMMISSION 

I N  THE MATTER OF THE APPLICATION OF ONTARIO HYDRO AND TI@ POWER 
AUTHORITY..OF THE STATE O F  Nl3W YORK FOR APPROVAL OF THE .g 
OUTLET OF LAKE E R I E  TO REDUCE .'THE DISCHARGE OF I C E  I N T O  THE 
NIAGARA RIVER.  

OPERATION AND MAINTENANCE ON A TEST BASIS OF A BOOM N E A ~ T H E  . .  

ORDER O F  APPROVAL ' 

WHEREAS Lake E r i e  i s  a boundary water w i t h i n  t h e .  
meaning.of t h e  Pre l iminary  Article of t h e  Boundary Waters 
T r e a t y  which was signed  on 11 January 1 9 0 9 ;  and 

. r25. 

I .  - .. 
In   accordance wi th ,  Art ic le  I11 of the Boundary p t e r s  , 

g.% 

Trea ty ,   On ta r io  Hydro and  the Power Authori ty   of  the S t a t e   o f  
N e w  York ,   here inaf te r   re fe r red  t o  as the  Applicants ,   under  date  
of 2 March 1 9 6 4  submitted,  through  Governments,  complementary 
A p p l i c a t i o n s   t o   t h e   I n t e r n a t i o n a l   J o i n t  Commission f o r  i t s  
approva l  of t h e  cons t ruc t ion   and   opera t ion ,  on a tes t  b a s i s ,  0.f 
a boom i n  Lake Erie n e a r  t h e   e n t r a n c e  t o  the  Niagara  River ;  

The Commission, by Order of Approval  dated 9 June 
1964,  approved,  on a t r i a l  b a s i s ,  t h e  cons t ruc t ion   and  t 

I \ o p e r a t i o n  by Ontar io  Hydro and t h e  Power Author i ty  of t h e  State  
of N e w  York of a bocjm near  the o u t l e t  of Lake E r i e  t o  reduce 
t h e   d i s c h a r g e  of ice i n t o  the Niagara River,  t h e  s a i d   a p p r o v a l  
e x p i r e d  on 1 5  May 1965; 

By Supplementary  Order  of  Approval,  dated 25  May 
1965, t he  Commission  amended the  Order  of  Approval by p rov id ing  
f o r  completion  of boom disassembly by 15 May and  extendQng t h e  
e x p i r a t i o n  date of t h e  s a i d  Order 'to 15 May 1966;. 

. e.. 
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By dec i s ion  dated 20  A ? r i l  1 9 6 6 , ' t h e  Commission 
extended t h e  te rmina t ion  date of t h e  said Order, as  amended t o  
1 5  May 1 9 6 7 ;  

By f u r t h e r   d e c i s i o n   d a t e d  1 2  Ju ly  1 9 6 7 ,  t h e  
Commission  extended  the  expiration  date  of t h e  s a i d  Order, .as 
amended, t o  1 5  May 1 9 7 2 ;  

By-fur ther   Supplementary Order of Approval, dated 
3 October 1 9 6 9 ,  t h e  Commission amended the  Order of Approval  and 
approved t h e  concept of a f l e x i b l e  date fo r   open ing   and   c los ing  
t h e  ice boom, provided f o r  c o n s u l t a t i o n  by t h e  I n t e r n a t i o n a l  
Niagara-Board of C o n t r o l ,   h e r e i n a f t e r  referred to  as  th& Board, 
as to ' the   opening   da te   and   ex tended  the expi ra t ion   da teTof  t h e -  
said Order,  as amended, t o  15 May 1 9 7 0 ;  

. . " 
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By fu r the r   dec i s ion   da t ed  6 August  1970, the  Commission 
extended the te rmina t ion   da te   o f  t h e  sa id   Orde r ,  as amended, 
t o  15 May 1975; 

. .  " 

.. 5% 
By f u r t h e r   d e c i s i o n   d a t e d ' 2 1   A p r i l   1 9 7 5 ,   t h e  4 -  . 

.x 
. .  

Commission ex tended   t he . t e rmina t ion   da t e   o f   t he   s a id  Order, as 
amended, ' t o  15 May 1980; 

By Applicat ion  dated 13 November 1 9 7 9 ,  the Appl icants  
p e t i t i o n e d  the  Commission f o r  an  extension of t h e   t e r m i n a t i o n  
d a t e   f o r  an i n d e f i n i t e   p e r i o d ,   s u b j e c t   t o   e x i s t i n g   c o n d i t i o n s ;  

" 

. In   accordance  with t h e  Commission's  Rules  of 
Procedure,  t he  Commission rece ived   S ta tements   in   Response ,   and  
Statements   in   Reply,  it gave  due  notice  and  held  public.* 
hear ings  on Ju ly  8 ,  9 and 10, 1980 a t  Niagara Fa l l s ,  O n . e r i o ,  
Buffa lo ,  New York and  Hanhurg, New York, . r e s p e c t i v e l y ,  .$nd 
received  evidence  from t h e  Board, t h e  A p p l i c a n t s ,   i n t e r e s t e d  
p u b l i c   o f f i c i a l s ,   p r i v a t e   c i t i z e n s  and  corporat ions;  

. .  

.. 

The Board s t a t e d  t h a t  t he  ice boom has   func t ioned  as 
intended and  proven t o   b e   e f f e c t i v e   a n d   b e n e f i c i a l  t o  t h e  many 
i n t e r e s t s   a l o n g  t h e  Niayara  River  without a measurable 

, d e t r i m e n t   t o   o t h e r s ,   t h a t   t h e y  had n o t  received  any  conclusive 
information t h a t  would s u b s t a n t i a t e   t h e   a l l e g a t i o n   t h a t   t h e  ice ! 

1, boom lengthens t h e  ice season   or  increases e r o s i o n  of Lake E r i e  
beaches ,   tha t  no o t h e r  method of ice con t ro l   can   pe r fo rm  a s  
s a t i s f a c t o r i l y   a s  t h e  boclm and t h a t  s ince  weather   and ice 
conditions  vary  widely  from  year  to  year,  the f l e x i b l e  date of 
opening the  i c e  boom has proven i t s  merit; 

A f t e r  c a re fu l   cons ide ra t ion   o f   t he   ev idence ,  t he  . 

Commission conc ludes   t ha t . c i t i zen   and   l oca l   Governmen ta l -  
concern   remains   h igh   in - the   .Buffa lo   reg ion   tha t   the   l a t@.  
removal  of t h e  ice boom causes  ice t o  be  re ta ined  lonqes;   on 
Lake E r i e  than would have  occurred  without t h e  boom and  extends 
the   pe r iod  of co lde r   t empera tu res   i n   t he   r eg ion ;   t he  best 
e x p e r t   e v i d e n c e   t o   d a t e   i n d i c a t e s   t h a t  t h a t  t h e  ice boom does   no t  
have a s i g n i f i c a n t   i n f l u e n c e  on t h e  weather; however,  due t o  a 
s c a r c i t y  of da t a ,  there remains .gome  uncer ta in ty ;   un t i l   such  
t i m e  a s  more conclusive  evidence i s  made a v a i l a b l e ,   t h e r e  w i l l .  . 
con t inue   t o  be debate and .   uncer ta in ty ;  . .  

Consis tent  with t h e  Commission's  obligation  under 
Art ic le  VI11 of t h e  Boundary  Waters  Treaty, ' I . . -  t h e  Commission 
s h a l l   r e q u i r e ,   a s  a cond i t ion  of i t s  approval  thereof, t h a t  
s u i t a b l e  and  adequate  provision,  approved by i t ,  be made f o r   t h e  
p r o t e c t i o n  and  indemnity  of a l l  i n t e r e s t s  on the  o t h e r  +$de of 
t h e   l i n e  which. may be   in jured   thereby .  ' I ,  a monitor ins   program 
should be  maintained f o r  a sufficient period of time to 'enable 
a l l  i n t e r e s t e d   p a r t i e s   t o   a s c e r t a i n   w i t h   g r e a t e r   c e r t a i n t y   t h e  - 
effects of the  boom on weather c o n d i t i o n s   i n  t h e  Buffa lo   reg ion; '  

and   o ther   t empera ture   da ta ;  
' p a r t   o f  the  program  should be a f u r t h e r   a n a l y s i s  of a l l ' w a t e r f r o n t  '.-. 
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I n   a d d i t i o n ,  i t  would  appear   to   be  useful   to   open  and 
remove t h e  ice  boom a t   t h e  ear l ies t  p o s s i b l e   d a t e   c o n s i s t e n t  

"4 .. wi th  the purpose  for   which  the  Applicat ion  has   been  approved.  
*- 
.\ 

NOW THEREFORE THIS COMMISSION ORDERS AND ' D I R E C T S  THAT 
THE OPERATION AND MAINTENANCE BY THE APPLICANTS P OF A B O ~ M  IN. 
LAKE ERIE NEAR THE ENTRANCE TO THE NIAGARA RIVER BE AND.?THE 
SAME I S  HEREBY APPROVED ON A TEST BASIS, SUBJECT TO THE 
FOLLOWING CONDITIONS WHICH .SHALL SUPERSEDE THE CONDITIONS OF 
THE ORDER OF APPROVAL DATED 9 .  J U N E  1 9 6 4 ,  AS AMENDED. 

(a)  The boom s h a l l   b e .   l o c a t e d   i n  Lake Erie a t  t h e  head of 
the  Niagara  River   about  two miles upstream  from the  Peace 
.Br idge ,   in   an   a rea   where  the water v e l o c i t i e s  are r e l a t i v e l y  
low. 

( b )  The boom shall  c o n s i s t  of a series o f   f l oa t ing  
s e c t i o n s   a n c h o r e d   a t   i n t e r v a l s .  t o  t h e  bed  of t he  r iver ; '7%hal l .  
be  equipped w i t h  dev ices  t o  f ac i l i t a t e  the prompt  removal of 
any o r  a l l  sec t ions '   o f  the boom should t h e  need a r i s e   f o r   s u c h  
a c t i o n s ;  and s h a l l  be   equipped   wi th   su i tab le   markers   as  may be 
p r e s c r i b e d  by United  States  and  Canadian  Coast Guard r e g u l a t i o n s .  

& 

._ 

( C )  Before commencing i n s t a l l a t i o n  of t h e  boom, t h e  
A p p l i c a n t s   s h a l l   o b t a i n  the Commission's  approval  of t h e  p l ans  
for   the   opera t ion   and   main tenance   o f   the  bocm, including 
p r o v i s i o n s   f o r  the emergency  opening  and  complete  removal  of 
t h e  boom, such  plans sha l l  be   submi t t ed   t o  the  Commission 
through i ts  In t e rna t iona l   N iaga ra  Board  of  Control. 

( d l   I n s t a l l a t i o n   o f   t h e   f l o a t i n g   s e c t i o n s  of t h e  boom 
s h a l l   n o t  commence u n t i l   t h e  water temperature a t   t h e   B u f f a l o  
water in take   ' r eaches  4OC (39OF) ' o r   such   o the r   da t e   a s  may 
be  communicated t o   t h e   A p p l i c a n t  by t h e  Commission, th rough  the  
Board,   having  regard  to  . the weather and   o ther   condi t ions ;  . 
p r e v a i l i n g   i n  t ha t  yea r .  -.:*. a' 

(e)  A l l  f l o a t i n g   s e c t i o n s  ,of t h e  ice boom s h a l l  be  opened 
by A p r i l  1; p rov ided   t ha t  t he  Commission may determine a l a t e r  
o p e n i n g   d a t e   i f   i n  i t s  judgment   the   requis i te   condi t ions  set 
f o r t h  in   gu ide l ines   app roved  by t h e  Commission a r e  n o t  m e t . .  
Complete  disassembly  and  removal of a l l  r ema in ing   f l oa t a t ion  , 

equipment  shall   be  completed w i t h i n .  t w o  weeks thereafter. 
Notwi ths tanding   any   o ther   p rovis ions   o f  t h i s  Order, t h e  
Commission r e t a i n s  the  r i g h t   t o   r e q u i r e   o p e n i n g  or  removal of 
a l l  o r  any p a r t  of the boom a t  any time 'because of   the   ex is tence  
of  an  emergency s i t u a t i o n .  

( f )  The Applicants  sha l l  be r e s p o n s i b l e   f o r  t h e  ope$.ation 
and  maintenance. of t h e  boom, inc luding   i t s . remova1 i n - w e ' l e  o r  
i n   p a r t ,  so as to   min imize   poss ib l e   adve r se   e f f ec t s   t o  a.11 
interests as compared  with  preproject   condi t ions.  

(9) I n   o r d e r   t h a t   t h e   B o a r d  may be i n  a pos i t i on   t o   p rov ide  
informed  advice t o  the  Commission a s   t o  t h e  opening date of 
t h e  boom, . t h e  Board s h a l l   c o n s u l t   e a c h ' y e a r  w i t h  r e p r e s e n t a t i v e s  
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of the  Appl icants   and   such   in te res t s   as  t h e  Board cons ide r s  
.k may b e   a f f e c t e d  by the  opening  of   the boom. 

(h )  O n t a r i o  Hydro - sha l l   be   r e spons ib l e  for  t h e   d i s p d s i t i o n  
of  claims f o r   p h y s i c a l   i n j u r y   o r  damage . t o   p e r s o n s  or p&perty 
o c c u r r i n g   i n   C a n a d i a n   t e r r i t o r y   i n   c o n n e c t i o n   w i t h   t h e  
ma in tenance ,   ope ra t ion ,   i n s t a l l a t ion   o r   r emova l ' o f   t he   s a id  
boom or  any p a r t  o'f i t ,  and f o r  t h e  sa t i s f ac t ion   o f   any  
such claims t h a t  are v a l i d .  

. .  
.a- 

. .  

(i) The Power Author i ty   o f   the   S ta te   o f  New York sha l l  be 
r e s p o n s i b l e   f o r   t h e   d i s p o s i t i o n  of c l a ims   fo r   phys i ca l   i n ju ry  
or  damage t o  persons  o r  property  occurr ing i n  United States  
t e r r i t o r y   i n   c o n n e c t i o n   w i t h   t h e   m a i n t e n a n c e ,   o p e r a t i o n ,  
i n s t a l l a t i o n  or  removal  of the  s a i d  boom o r  any p a r t   o f A , t ,  
a n d   f o r   t h e .   s a t i s f a c t i o n   o f  'any such  claims t h a t  are v a s d .  :. ' .- . . .  . .  - .  
(j) The Appl icants   sha l l   keep  t h e  Coinmission c u r r e n t l y  
informed,  through the Board,  regarding t h e  i n s t a l l a t i o n , .  . 
o p e r a t i o n  and  removal  of  the boom, the format ion ,   re ten t ion  
and,-recession of t h e  ice cover  and ice . c o n d i t i o n s   i n   t h e  
Niagara  River.   Formal  reports shal l  be submit ted  through  the 
Board  each month o r  more f requent ly  as condi t ions  may warran t  
o r  as t h e  Commission may r e q u i r e .  

, '  

1 

\ ( k )  A monitoring  program sha l l  be  undertaken  of  weather 
J ' cond i t ions  i n  ' t he   Buf fa lo   r eg ion   pu r suan t  t o  a plan  of   s tudy 

to  be prepared by the  Board  and  approved by the  Commission 
and  said  monitor ing  program  shal l   be   carr ied  out  a t  t h e  
expense of t h e   A p p l i c a n t s .  

(1) This  approval   sha l l   t e rmina te :  

( a )  on t h e   f i r s t  day  of November 1 9 8 0 ,  u n l e s s   b e o r e  
t h a t   d a t e ,   . t h e   A p p l i c a n t s  have  informed  the p 
Commission i n   w r i t i n g  tha t  it accepts  a l l  of t h e  
Conditions.  set f o r t h   h e r e i n ;  

(b) on the  1 5 t h  day of May 1985 ,  un less  the 
Commission, a t  the r eques t  of the Applicants ,  
f i x e s  a later t e rmina t ion   da t e .  . .  

AND I T  I S  FURTHER ORDERED t h a t  t h e  Commission w i l l  
r e t a i n   j u r i s d i c t i o n  over '  t h e  subjec t   mat te r   o f   these  
Applicat ions  and,   af ter   g iving  such  not ice   and  opportuni ty  
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- t o  a l l  i n t e r e s t e d   p a r t i e s  t o  make r e p r e s e n t a t i o n s  as 
t h e  Commission deems appropr i a t e ,  may make"such f u r t h e r  Order 
o r  O r d e r s   r e l a t i n g   t h e r e t o  as may-pe necessary  in   the ' - jgdgment  
of t he  Commission. .% 

-I? 
-.F 

Signed  this   25th  day of September 1980 

,~ Robert  J. Su rman 

? J  

Bernard Beaupr6.v 

,I ' 

d 

a- Charles  R. Ross m, 0 L-. 
QJ?. 

Jean   ;pober t  Roy' 
'. 


