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Budgets arc due as soon as possible.
from Gnat Falls concerning a Supreme
Weber is still waiting on some information
concerning "junkvehicles".

MacKenzie reported onthe Parade Permit noting that
he had met with Weberand p h s e d that when they come to get pam i t that
they fill out a reportand give the following informationto Weber: 1) route of thpbarade;2) time the parade would begin and an
approximate ending time;
3) approximate number of units
in the parade;4) tbdarade sponsor would be responsible forremoval from
the street ofall debris and livestock droppingscaused by the parade partj.oi#ants; 5 ) no throwing of candy, merchandise
or other
objects by parade participants whether
from moving vehiclesor pede,dans. This would be submitted to Weber and then he would
have to approve it before they would
be allowed to have the
paraddoehmcke noted that in the past people have come
to the Council
for parade permissionwould this be a preapproval?Weber s t a , M that accordingto our ordinanceit states that a permit
is tobe issued
but it doesn't state who is to issue it. Concerning violationfl'he current ordinance alreadyhas a provision for penalties.Discussion
followed as to who would do the approval. General conknsus was that Weber signs the permit.
MacKenzie added some special requirements
such'& the streets that would be blocked, heightand width of vehicles. If Weber
should
deny
the
request
phcedure to
the City
Council. It was felt that the Council would have to act on a
request to close the street.
The Clerk's Institutew i l l
May 3d to the 5' and May 8' to the 1
2
' and Out ofstate from
will be out of State fromfor a week startingMay 15'. Schuldt will be

4'
gone May 20" to the 2

..
Acting Mayor

May 30,2002
Acting Mayor FredaBryson called the special meeting
to order at7:45 p.m. for the purpose of discussing water conservation
and
acting on a fence variance. Members present:
Councilpenon
MacLean
Thom
Neibauer
Councilperson
Jamie
Councilpenon.
MacKenzie
Stuart
Cheryl
Attorney
Schuldt

R. Haugen. The committee recommended
Schuldt reported that the variance committee
had met concerning a fence variance for Mark
that a variancebe granted foran 8' x 10' high fence onthe northwest comer ofthe lot (lots 14, 16,ofblock 76) along the dike road.It
was noted that this is unique to the property in that the dike
road is about five feet higherthan the yard and does not allow for any
privacy. It was explained thatthe ordinance allows for eight-foot fences.
MacLean moved to grant the variancebased on the recommendation of the variance committee. Neibauer seconded. The
motion
canied.
Bryson reported that we have people watering
when they should notand there are peoplewho are puttingin sod and have been told
that they could hand water. Tim Gomke stated thaton Monday, he had spoken with Mayor Oehmcke. Oehmckeasked him to tell
Mulonet thathe had talked to a few people who had called penonallyand asked about the sod that theyhad put down and about the
water to do that. Discussion followed concerningthe issue of the watering of new sdd,
the planting of grassand hand watering and
issuing a permit.
and Sunday, a hand-watering variance from
7:OO
Schuldt moved to implement, on the alternate days, Monday, Wednesday, Friday
a.m. to 8:00 a.m. and 7:OO p.m. to 8:OO p.m. for all City waterusers. Neibauer seconded. It was noted that we are tryingto keep the
watering time the same for everyone.
The motion carried. We will post the new notice aroundtown. This does not affect businesses.
Meetinn adioumed.
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Peter Michael Meloy
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MELOY TRIEWEILER
The Bluestone
80 South Warren, P.O. Box 1241
Helena MT 59624
(406) 442-8670
(406) 442-4953 fax
Counselfor Petitioners

MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS & CLARK COUNTY

MONTANA TROUT UNLIMITED;
MCGUIRE=S SOUTH FORK,
LLC;
FREDRICK C. BUCKINGHAM;
JUANITA POLSTON; BOYD STANLEY;
HUGH HASTING; WILL KURTZ;
EDWIN MORGENS; HIGH LONESOME
RANCH, LP; HENRY C. McMICKING;
MIKE GEARY d/b/a SMITH RIVER
OUTFITTERS; PRO OUTFITTERS; and
MONTANA RIVER ANGLERS, LLC,

)
)

Cause No. ADV-2003-444

)
)
)

)
)

Petitioners,
)

STIPULATION AND ORDER
REGARDING
COUNT
I
OF
AMENDED COMPLAINT

V.

MONTANA DEPARTMENT OF
NATURAL RESOURCESAND
CONSERVATION; ARTHUR R.
CLINCH, as its Director; and JACK
STULTS, as Administrator of its Water
Resources Division,
Respondents.

)
)
)
)

In Count I of their Amended Complaint, Petitioners have sought a writof mandamus
requiring DNRC to make a Aground water@determination pursuant to

85-2-343, MCA, before

further processing any application to appropriate water in theupper Missouri River Basin.
STIPULATION AND ORDER REGARDING
COUNT I OF AMENDED COMPLAINT
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Petitioners have asserted that DNRC=s articulated policy is to make this
determination using a
Acone of depression test@but that DNRC has failed to require the test in some
instances. DNRC
responds that the Acone of depression test@ isnot required and that the determination is made on
a case-by-case basis.
The parties have agreed thatthis disputeregarding Count I can be resolved as follows:
(1)

Upon receipt of any application to appropriate water or for a reservation to reserve

water within the upper Missouri River basin, DNRC shall make a threshold determination
regarding whether the applicant has established that the application falls within one of the
exceptions listed in

I

85-2-343, MCA. No such application shall be considered Acorrect and

complete9 unlessDNRC has determined that one ofthe exceptions applies.
With respect to the Aground water@ exception,

85-2-343(2)(a), DNRC will not

determine an application to be fora permit to appropriate ground water unless DNRC has
determined that the Acone of depression@or wadius ofinfluence@of the pumping well will not
intercept surface water. This determination may be madebased on a formal Acone of depression
test@ or by
other data submitted by an applicant and determinedby a DNRC hydrologistto be
sufficient evidence on which to base a determination that the cone of depression or radius of
influence will or will not intercept sUTface water.
This paragraph (1) shall remain in effect until the final decrees have been issued for all of
the subbasins of theupper Missouri River basin in accordance with title 85, chapter 2, part 2 of
the Montana Code, or until further order of theCourt.
(2)

DNRC may and shall continue to process all applications pending before it,

subject to therequirement set out in (1) above aswell as all applicable laws and regulations.
Applications that were suspended solely due to thislitigation shall be processed (or not
STIPULATIONAND ORDER REGARDMG
COUNT I OF AMENDED COMPLAINT
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processed) according to normal procedures, including the necessity of a threshold Aground
water@determination pursuant to (1).

(3)

For purposes of this stipulation resolving Count I of Petitioners= Amended

Complaint, Petitioners acknowledge that DNRC has made theAground water@determination, as
required by (1)above, with respect to application no. 11778600-41J (Riverside Ranch) and
application no. 11366700-415 (Wilhelm). This stipulation does not preclude DNRC, Petitioners,
or any other party, person, or entity from reconsidering, revising, or challenging those
determinations as allowed by law and does not affect matters at issue onother Counts of the
Complaint (including but not limited to interpretation of theBasin Closure statutes, exceptions
such as “ground water” and“non-consumptive use,” and issues related to change applications).
(4)

Petitioners do not concede that the determination outlined in (1) above is

sufficient to establish applicability of the Aground water@exception under

85-2-343(2)(a),

MCA. They retain the right to challenge DNRC=s interpretation of that statute, which will be
addressed in connection with Count I1 of Petitioners=Amended Complaint, and the right to
challenge by any appropriate means theAground water@determination in any individual case.
(5) This

order resolves Count I of Petitioners= Amended Complaint and will be

merged into the final judgment
entered in thismatter.
DATED this
day
of

May, 2004.

AGREED TO BY:
MELOY TRIEWEILER

JENNIFER S . HENDRICKS

STIPULATION AND ORDER REGARDING
COUNT I OF AMENDED COMPLAINT

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

HALL
TIM
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DONEY, CROWLEY, BLOOMQUIST
& UDA, P.C.

JOHN E. BLOOMQUIST

JOHN POSTON

IT IS SO ORDERED.
DATED this

day of May, 2004.

DISTRICT COURT JUDGE

c:

Mr. Meloy and Ms. Hendricks
Mr. Hall
Mr. Bloomquist
Mr. Poston

STIPULATION AND ORDER REGARDING
COUNT I OF AMENDED COMPLAINT
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Lt Governor Ohs
Testimony for theIJC
July 25,2004
Points to make.
0
Thank the IJC for holding these hearings and listening to the comments oflocal
water users and residences within the Milk River Basin of Montana, Alberta, and
Saskatchewan.
0

0

Talk about growing up in the Milk River Basin.
Talk about the importance of water for theoperation of your farm and local
community.
Talk about the importance of rehabilitating the St. Mary canal and enlarging
Fresno Reservoir in providing much needed water to the Milk River Basin water
users.
Talk about your role as Chair of the Working Group and that the group is
responsible for the rehabilitation of theSt. Mary Canal back toits original design
capacity.

0

Identify the needs for water by the local irrigators and projects water users, and
the need to satisfy the reserved water rights ofthe Native American Tribes that
reside within the basin and on the Blackfeet, Fort Belknap andRocky Boy
reservations. Also state their are needs for fish and wildlife and water quality.
State that we do not want to open up the 1909 Boundary Waters Treaty. We think
the Treaty isvery fair, but that the 1921 Order does not do a fair job of
implementing the language of the treaty--especially today.

0

State all we want is our“fair” share of thecombined flows of the St. Mary and
Milk Rivers and their tributaries that is stated in the Treaty.
Tell them it is timely as the Order has notbeen reviewed in thepast 83 years, and
the State of Montana
and federal government is inthe process of rehabilitating the
canal and enlarging Fresno Reservoir, and the resolution of theissues associated
with the Order are critically needed.

0

0

Also, note that this has to be done before any
new water development can occur in
either basins as Montana extremely
is
short of water in most years and does not
receive its entitlement as stated in the Treaty.
Again, thank them for holding thesehearings and that you hope that the
Commission will review the 1921 Order in light of what is known today about the
basin’s hydrology, water use, water conservation and drought.
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Craig Erickson presented his budget for the sidewalk project. He reported that the sidewalk project account is $1217.18 short. He
stated that he could account for $134.20, which is the difference on the storm drain grates. They, at first were not ADA complaint, so
we had a local machine shop create the grates that are ADA compliant and cost $250 each. MDT agreed to pay 86.58% of that cost.
This was an unbudgeted expense. According to his records the actual amount of money that we have received is below the budget,
which is due to the consulting costs being less than estimated. If everything had matched up we would have shown a surplus of
approximately $209 in our account. Erickson has reviewed the project with the contractor and the engineer and they cannot explain
the overage as they have all been paid what they were supposed to and there are no outstanding items. He cannot explain the problem
except that the local match was not enough and that one reason could be that people added work to the project independently of the
project but while it went on during construction. Mulonet noted that everyone paid exactly what he or she had been told to pay.
Discussion followed.
Bryson moved to use CDBG funds to cover the shortfall of S1217.18 in the sidewalk project with Neibauer seconding. Schuldt
questioned going back and match up thenumber of squares and the number that was billed. It was noted that thisproject was lengthy
and that there. were people that had signed up and then withdrew. It was noted that CDBG funds could be used for this as it does
benefit the public. Erickson recommended that if we do a similar project that any negotiations for extrawork beyond the project
between a private citizen and the contractor be strictly between the citizen and the contractor. All reports have been sent in on this
project. He stated that once the CTEP money has been allocated it remains with the City account.
The motion carried.
‘I

Erickson reported that the new CTEP report is out and the City has received $7,772. These figures are based on the 2000 census per
capita. He noted that this leaves the City’s account balance with $16,395. This could be enough to do asmall project this year but if
we look at another sidewalk project Erickson recommended that we wait for a few years to build up the fund. He stated that if we
want to have a public hearing we would need to set itnow, as the applications are due in July.
Erickson presented the City of Chinook’s ADA plan noting it shows the problems with recommendations for implementation. We
need to approve the plan and to appoint an ADA coordinator. Oehmcke remarked that by adopting this plan does not mean that we
are going to do all of the things listed but that we have identified them and are looking at them and that we are doingthe best that we
can with the money that is availqble. MacLean moved to adopt the ADA plan with Bryson seconding. Discussion followed
concerning the suggested modifications. The motion carried.
MacLean moved to appoint Connie Murphy as the ADA coordinator with Neibauer seconding. The motion carried.
Bryson suggested that Tee1 check the trees along the boulevards as they hit people when they are walking on the sidewalks.
Erickson presented the Capital Improvement Program and suggested that this be reviewed on an annual basis. MacLean moved to
adopt the CIP with Bryson seconding. The motion carried.
Erickson reported that the TSEP application has been completed and sent in. Bear Paw will work for us at the Legislature to See that
we get funded.
concerning water restrictions Mayor Oehmcke reported that he had spoken with Scott Gunther from the Bureau of Reclamation last
Monday, April 29*, concerning a letter that they ygre going to send concerning restrictions all along the river and he said that they are
still looking at it. MacKenzie contacted the Bureau of Reclamation and was told that the letter had not been signed and that the person
he spoke to was going to get it signed and have it faxed to us. It never came. Painter had tried to get a hold of the Bureau today but
was unable to but did speak with Rick Cottingham from DEQ. He faxed Painter information concerning the water supply at Fresno,
which is at 22% capacity. Cottingham had noted that if we don’t start restrictions now it is just amatter of time before we run out of
water. He noted that we have received more moisture and snow pack this year then in years past but we are far from being out of the
drought condition. MacKenzie also spoke with Cottingham but when he spoke with the person at the Bureau he was told that they are
going to allow some irrigation by the farmers this year and that they won’t tell each City how much to restrict but that it would be
good for the City to have some restrictions. Discussion followed concerning what the restriction would be.
MacLean moved to restrict all City water users to watering on Tuesday, Thursday and Saturday from midnight to 1O:OO a.m. and
from 6:OO p.m. to midnight. Bryson seconded. Discussion followed concerning the time and setting a fine if the time is not followed.
MacLean moved to amend his motion to fine up to $300 for the third offense. Bryson seconded. Discussion followed with Mike
Schuldt stating that he would be willing to do education as long as we have the enforcement.
MacKenzie stated that because we have a penalty provision the restriction would be put in the form of an ordinance. Normally an
ordinance does not become effective for 30 days unless it is an emergency so at the end of the ordinance it should say that “this is an
emergency ordinance enacted for the purpose of conserving water because of the fear of water shortage and will become effective
immediately”.
MacLean withdrew his previous motions and amendments.
MacLean moved to adopt an emergency ordinance #491 because of the drought situation to become effective immediately which
would restrict outside water usage to only Tuesday, Thursday and Saturday from 12:OO a.m. to 1O:OO a.m. and from 6:OO p.m. to
midnight, with the provision that there be a fine of up to $300 upon the third and subsequent offenses. Schuldt seconded. The motion
carried.
Weber noted that we will need to contact the radio station and that he will let his bfticers know so that they can advise the
residents. Mike Schuldt will make sure that information gets out to the press.

F

MacKenzie explained that periodically we have to update our building and technical codes. The State has proposed an ordinance,
which allows us to do this through an ordinance in which we give the authority to the Mayor. He noted that every time a new set
comes down the Mayor, by a proclamation order, could move to accept the amendments. Oehmcke stated that if we don’t do this we
will not enforce the building codes in the City but that the State would.
MacLean moved to adopt ordinance #490 providing that the procedure for adopting building and technical codes and their
revisions shall be by administrative order and repealing ordinance #479. Bryson seconded. Motion cam’ed.
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AN ENERGENCY ORDINANCE OF THE CITY OF CHINOOK AMENDING
ORDINANCE NO. 491 TO PROVIDE FOR OUTSIDE HANDWATERINGBY
CHINOOK WATER USERS DURING CERTAIN RESTRICTED TIMES.

BE IT ORDAINED BY THE CITY COUNCIL OF CHINOOK, MONTANA:
Section 1: Section 1 of Ordinance 491 of the City of Chinook, is amended to
read as follows:
i.

“Section 1: All City of Chinook water users are restricted to outside
watering on Tuesdays, Thursdays and Saturdays fiom Midnight to 1O:OO a.m., and from
6:OO p.m. to Midnight. Outside hand watering will be allowed on Monday, Wednesday,
Friday and Sunday from 7:OO a.m. to 8:OO a.m., and from 7:OO p.m. to 8:OO p.m.”
Section 2: Because of the extreme drought conditions, this ordinance is declared
to be an emergency ordinance to become effective immediately.

PASSED AND ADOPTED this 6‘hday of June 2002.

SIGNED AND APPROVED this 6‘h day of June 2002.

ACTING MAYOR

1
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RESOLUTION NUMBER 679

WHEREAS, a drought has occurredin and around the City of Chinook during the year of
2001, and
WHEREAS, as a result of the drought, a water shortage has occurred in Fresno Reservoir
which supplies the Milk River, and
WHEREAS, there is a shortage of flow in the Milk River whichis the sole source of
residential water for the Cityof Chinook, and
WHEREAS, it has been determined thatit is necessary to place restrictions on the
residents of the City of Chinook to conserve water,
NOW, THEREFORE, BE IT RESOLVED by the Acting Mayorof the City of Chinook
that an emergencyis hereby declared pursuantto 9 10-3-402, Montana Code Annotated and all
provisions of the Blaine County Emergency Operations Plan and Emergency City Resolutions
are in effect.
BE IT FURTHER RESOLVED, thatcopies of this resolution be filed with the City Clerk
and the Montana Disaster and Emergency Services Division in Helena.
PASSED AND ADOPTED by the City of Chinook Acting Mayorthis 23rdday of
August, 200 1.

/

(SEAL)
ATTEST:
f-)

I

ORDINANCE NO. 491

AN ORDINANCE OF THE
CITY
OF CHINOOK
RESTRICTING
OUTSIDE WATER USAGE BY CHINOOK WATER USERS.
BE IT ORDAINED BY THE CITY COUNCILOF CHINOOK, MONTANA:
Section I : All.' City of Chinook water users arerestricted
to outside
watering on Tuesdays, Thursdays and Saturdays from Midnight to 1O:OO a.m., and
from 6:OO p.m. to Midnight.
Section 2: For the first and secondoffense,aviolator
will receivea
warning. For the third offense, and all subsequent offenses, the violator will be
fined up to $300.
Section 3: Becauseof the extremedroughtconditions,thisordinance
declared to be an emergency ordinance
to become effective immediately,
PASSED AND ADOPTED this2"d day ofMay 2002.
A

CLERK
SIGNED AND APPROVEDthis 2ndday of May 2002
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