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This Submission is a response to the International Joint Commission’s (1JC) requests for
comments on the application of the Canadian Columbia River Inter-Tribal Fisheries
Commission (CCRIFC) to have the LIC enforce the conditions of its Order of Approval
tor the Grand Coulee Dam and resersoir (the 71941 Order™). Speciiically the CORIFC
has asked the O in s letter dated April 23, 2003 to make further orders necessan o
protect and indemnify the tisheries interests of the mdigenous communities located alony
the Columbia River on the Canadian side ol the border: specifically the COREC are
fooking tor orders o restore salmon o this streteh of the Columbia.

The relevant conditions read as follows:

‘That the Applicant imake suttable and adequate provision. to the
satisfaction of the Comumission, {or the protection and indemnification of
all interests in British Columbia by reason of damage resulting from the
construction and operation of the Grand Coulee Dam and reseryoir,

That the Commission expressly reserves und sateguards its right under
the aforesaid Treaty further to exercise its jurisdiction oser such effects
on the natural levels or stages of the Columbia River at and above the
international boundary as might actually result from the operation of
said Grand Coulee dam and reservoir. and Lo issue such turther order or
orders (n the premises as the Commussion may deem to be appropriate
and justitied for the protection and indemnification of the Provinee of
British Columbia or of uny private or municipal corporation or citizen
thercof that might be tound by the Commission actually 10 have
sustained damage on account of the raising of the natural fevels of' the
Columbia River at and above the infernational boundary: Provided. that
anv such further order or orders shalt be ssued only after the
Commission shall hayve received and considered tormal applications
filed by aggrieved parties in accordance with the Rules of Procedure.
We support the CCRIFC™s request for an investigation as to whether turther orders
should be made by the 1IC in respect of the loss of anadromous fish habitat above the
Grand Coulee Dam.

I addition to the destruction of an indigenous fishers. the dam also destroved the
public’s right. at common law. to the use of the fish. This s not a modern legal spin on
an historic decision: the common law courts recognized the legal rights of the public o
fish well before the dam was constructed. Nor does the fact that the federal and
provincial governments have not advanced this right prevent the JC {rom considering
such rights: the Canadian courts have recognized the inabilitny of government to interlere
with this right absent explicit statutory authority.” and hase more recently gone so far as
to suggest that the government may owe a legally entorceable fiduciary duts o the public

Order of Approval in respect of the Construction andg Operation of the Grand Coualee Dany Order of
the Internanional Jomt Commess,on, dated 15 Dec 194
Reforence vo Fovhertes Ao Dol tCanaday, [1929] 3 W W R 449 Canada P O



in respect of such public rights.” This represents a patallel and complementary basis tor
considering the request lor an order or orders aimed at restoring anadromous fish stocks
above the Dum. Wthe HIC does convene a panel of experts as suggested by the O, or
holds further hearings on this matter. we would hope that the process will be brouad
enough to consider further submissions on the damage Lo the public’s rights and the
government’s {iductary obligations in that respect,

For the moment. however, we confine ourselves to addressing the issues raised in the
Commission’s lenter to Mr. [red Fortier of the CORIFC dated February 28, 2005, The
Commission s seehing submissions as to whether or not it has the junsdiction to consider
CORIFCTs orginal application of April 25, 2003, In other words. the issue at present is
the Commission’s jurisdiction. not the merits of CORIFC s application. The comments
thut tollow argue that the Commission has both the jurisdiction and the duty o consider
the merits of this appheation,

Factual Context
The historica] record 15 clear,

(1) The Grand Coulee Dant cut off the escapement of anadromous {ish to the Upper
Columbia Basin,

12} In so doing. the dam destroyed the fishery of the indigenous peoples of the Upper
Columbia who had historically depended upon that anadromous fishery for subsistence.
v elihood and cultural purposes.

We are entitled to assume tor the purposes of ascertaining the UJCs jurisdiction that the
CCORIFC 15 able to establish all of the above (causation and damage).

Tasues

The onbyv question 1s whether the damage suffered by the indigenous people ol the Upper
Columbiy is damage over which the O has jurisdiction and m respect of swhich it mas
mahe an order or whether it s a case without recourse to the DO, It the latter is the cusc.
Homay well be that this 1s 4 case of damage without legal wrong {dannum absgue
ijuriay. meaning that the cesponsibility for the Toss that oceurred. the loss of hivelihood.,
cannot be transterred o those who caused the loss but must continue to rest. as it has to
this point. with those who suflered the loss.

Interpretation of the Boundary Waters Treaty of 1909
The jurisdiction of the Commission 1s based upon the Boundary Waters Treaty of 1909

(the "BW ) and the question is theretore fundamentally a guestion of wreuty
iterpretation and the interpretation of the JC™s Order of 1941

Bravh Colrmbug v Cunadian § orest Produycis Lid 2004 SCC 38,



The rules regarding the interpretation of international reativs have been codified in the
Vienna Convention on the Law ot Treates (the “VCLT™). While the VCL I technically
does notapply directly to the BW 1L as the VCLT only applies (Article 4) on its terms o
treaties concluded afler the entry into force of the VCLT. Articles 31 = 33 of the VCLT
are broadly undersiood to have codified customary international law as it relates to the
interpretation of treatics.?

We wish to rely upon the principle of customary international law reflected in Article
31¢3)c) of the VCLT. Section 31 provides. in part:

b Adtreaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the hght of tts object and purposc.

e

There shall be taken into account. together with the context:

(¢} any relevant rules of international Taw applicable in the relations
between the parties.”

Uhe recent award of the distinguished arbitral pane! of the Permuanent Court of
Arbiwation, M the Arbitration Regarding the Iron Rhine Ruibvay.” confirms the view
taken i carlior cases (such as the decision of the International Court of Justice in the
Crabcikova-Nagvmoros case} that the reference to “relevant rules of international kaw™
must be read as a reference not only 1o those rules in existence at the tme the treaty was
negotiated. but also to all other relevant legal developments. This seems to be particularls
the case where:

. . - - X
{1} the subject matier of the treaty concerns human righis.
. . . . . y
(2) where the subject matter of the treaty deals with environmental 1ssues.” and
it

R ‘ i
(3% where the trealy uses conceptual or generic lerms.

Fach of the above factors is refevant here.

Kasibib Sedudu Island (Botswana Namibiay {1999) 1C) Rep. 1045wt 1039, para 18 applsing Artcles
31 and 32 to a treats concluded in 1891

Vienna Convention on the Law of Treaties. s. 31,

fn the Arbitration Regarding the dron Rhine Raihwav, 24 May 2003 (available arhup waw pea-
cpa.org ENGLISIHLRPC BENL BE-NL"20Award? w20corrected® 20200905 pdfl especially at
paragraphs 59 and 79 et seq )

Crabcikovo-Nagymoroy case, [ 1997 1) Rep 7.

see, Tor eaample, the recent jurisprudence ot the Inter-American Court of Human Rights i the Case of
e Mavagua eSumoy Awas Tingne Comananity v Nicaragua, judgment of August 31, 2001 ot paras
I46 148, avaitable at hrip: -www.corleidh.or or seriecpdl ing sericc 79 ing.pdf.
Cfubeikovo-Nagumeaoros, supra, note 7.

fevean Sea Conmmental Shelf Case (Greece-Turievs, [19781 1CT Rep. 3.
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Hunicr righes. While one would not ordinanly classily the Boundary Waery Trean as a
human rights treaty. 1t s clear that the protection of property rights and compensation
owed by the state tor the taking ol subsistence entitlements may be framed as a matter ot
human ights.” Subsequent developments in this area that should be refevant (o the
interpretation of the Boundary Watery Treary include the human rights instruments (o
which both the United States and Canada are party. For present purposes. we emphusise:

e the protection of private property 1o Article XXHI of the American Declaration
of Rights ol Man  which was held in the Report N H 004 Case 12 0133 Merits
Mava Indigenons Communities of the Toledo Disirict and Relize.' a decision of
the Inter-American Commission of Human Rights. to apply to the properts
interests of indigenous peoples:

e the final sentence ot Article 1(2) of the International Covenant on Cinil and
Political Rights to the eftect that: ~[n no case may a people be deprived of its
own means of subsistence”, and

o the junisprudence of the Human Rights Committee on the International Coyenant
cmphasising that the protection atforded to minorities and particularly to
indigenous peoples by Article 27 of the International Covenant on Civil and
Political Rights extends to protecting the link between indigenous communities

. |
and their aceess 10 resources, ‘

Environmental issues. 1is elear that the facts on which the CORIFC rely raise concerns
about the loss of anadromous {ish within the upper Columbia ecosystem. While
environmental values were of less concern when the Bowidury Waters Trean was
negotrated in 1909, the value that the world community now attaches to the environment
and which is evidenced by numerous bilateral. regional and global instruments as well as
customany norms'? requires that the Boundury Buters Treany be interpreted in hight of
these new norms.

Concepruad or generic ferms We simply emphasise here that the term “interests” as used
in paragraphs of Article Vil is an example of a conceptual or generic term and 15
therefore a term that should be interpreted in light of a changing understanding as to
“interests” that merit the protection and indemnity atforded by these paragraphs.

[t is not suggested that the LIC hus jurisdiction over any of the instruments mentioned in
the previous paragraphs. merely that they form part of the interpretive matrix for the

See {or example the decision of the Inter American Court in by Zrgin. suprd. note 8

Decizion of the nter-Amencan Comnussion of Human Rights, especiath ot paras 112 117 e,
This decrston s available at http, www gidh org annualrep 2004eny Belize 1 2053eng htin

lhe three Loensnan decisions ol the Committee and the Committee’s interpretive comment or Article
2T ienerad Comntens Mo, 230 Fhe eighios of motoriies tArp 270 08 04 94 COPR O 2 Rov | Add 5
General Commmresnt Noo 230 tGleneral Commenty ) especially parss 6.2 wd 7 asatlable at

ntp www unhcehr.ch tbs docnsU{Symbol) th7h [2e2f08bb2 e 12363 d004d T POpendocument .
see the Advisors Opinton of the Iiternational € ourt of Justice in the Legality ol the Threat or Use ot
Nuctear Weaposy dvisory Oppmon 1C3 Rep 1966 at para, 249,



Commission in discharging i1s responsibilities in relation to the application brought by
the CCREFC. To give two specific examples: (1) we submit that the term “interest™ as
used in Article VT should be interpreted by the Commission as including the subsistence
and cultural interests of the applicants in being able to conlinue to harvest anadromous
fish 1 the upper Columbia River. and {2) we submit that the Commission should have
regard o these other instruments when exercising its mandatory authority under Article
VT,

Interpretation of Article VI of the Boundary Waters Treaty

The Commission’s Letter directs the CORIFC to comment on the applicabitiny of the
“penultimate paragraph’” of Article VI ot the BW T as well as the conditions of its 1941
Order. Artiele VIHL of course. explains the “rules or principles™ that the [TC should apply
m considering cases under Articles 1 or IV ol the Treaty:

This International Joim Commission shall have jurisdiction over and shall pass
upon all cases ivolving the use or obstruction or diversion of the waters with
respect to which under Article I or IV of this Treaty the approval shall be

eon erned by the following rules of principles which are adopted by the High
Contracting Parties for this purpose:

Thus the “penultimate paragraph”™ should not be interpreted in isolution but tn the context
ot the entire treaty. and particularly Articles 1 and TV of the Treaty.

Article T deals with the obstruction or diversion of boundary waters that may aftect the
nutural level or flow of those boundary waters on the other side of the line and is
therctore not directly engaged here since the Columbia River is not a boundary water
within the meaning of the BW'I. Article [V deals with transboundary walers and 1s more
directhy engaged.

As with Article L Article IV{1) establishes a precondition to the exercise of jurisdiction
by the C. he JC can have no jurisdiction over a project involving cither boundary
waters or transboundary waters unless that project has an ettect on the level of boundars
waters or. as Article IV puts it “the etfect of which is to raise the nwtural fevel of waters
on the other side of the boundary™. 1t is this paragraph that gave and continues o give
the UC jurisdiction over the Grand Coulee project,

Aswe have already seen, Article VIIT of the BWT tnstruets the Commniission as 1o the
matters that it must consider in passing upon an application under Articles [ or IV, The
substantiy e matters covered by Article VI following its prelimanary paragraph or
chapeau are as follows:

{21 A statement that cach party shall have equal and sunilar rights with respect to
boundary waters,

(31 A statement of a binding order ol precedence.

(4] .8 proviso to protect existing uses.



(3) A proviso permitting departure from the requirement ot equal division in
particular temporary cases,

(01 A clause conferring upon the Comnussion the jurisdiction (but not the duty ) ~in
any case” to condition its approval upon the construction of remedial or protective
works and also the jurisdiction (but not the duty) in such cases o require “suitable
and adequate provision™ for the “protection and indemnity agamst injuny ™ of "ans
interests” on either side of the boundary.

{7) A clause conferring upon the Commission both the jurisdiction and the duy o
condition its approy al ot any project that aftects the level of boundary water or the
fevel of transboundary waters at the boundary “suitable and adequate provision”™
tor the “protection and indemnity against injury™ of “any interests”™ on the other
stde of the line “which may be injured thereby™. 1t 1s this clause 1o which the
Commission has. in particular. dravwn our attention.

(8]

The final clause specilies the decision rule that the Commission is 1o apply to anmy
application brought under Article 11 or IV,

Reading Articles THO IV and VI together suggests the foltovwing obsernvations:

(1) Articles Hand TV serve as sriggery o the DCTs compulsory jurisdiction. In cach case
the trigeer Is an interterence with levels.

(2) Neither Aruetes HE or IV, hosever, preseribe the substance of the [ICTs jurisdiction
once 1t has been triggered. e the jurisdiction is not conlined to that which triggers the
Jurisdicton, fevels. but may extend to other considerations such as safety and
environmental concerns,

(3) By 1ts terms Article VIHI does not. in general. contline the 1JC™s attention to the mutter
of levels, Indeed. various paragraphs of Article VHI invite or require the UC to consider
other matters in passing upon applications under Articles 11 and 1V, These include such
matters as priority of uses, the grandparenting of existing uses and the protection and
indemmity of “interests™.

{41 It is apparent that the dratters chose to use broad and genceral language when
doscertbing the powers and duties of the O with respect to matters of protection and
indemnity . Iy particular, the draflters did notexplicitly Tt the Commussion™s duty to
avard compensation to those interests atfected by a chunge in fevels. The word “thereby™
mayv relate back either to damages that flow [rom a change in levels or to damages that
flow more generally from the construction or maintenance “of dams or other
obstructions”. Read in the overall context of Article V1L the Jatter seems prelerable and
ts more in line with other relevant rules of international law as outlined aboyve,

(3 The Commission’s duty to ensure suitable and adequate compensation is an
mndependent duty of the Commission and not a duty of the Parties 1o the treaty . The
Commisston must exercise its duty independently of the Parties.”

For discusston of this point. see Sainuel Wex, “The Legal Status of the International Jomt Commission
under [nternational Law and Municipal Law™ {1978) Canadian Yearbook of International Law 276 and

fy



(0} Fhe mundatory compensation clause (paragraph (7)) requires the IO to ensure that
aftectad interests are compensated. In other words, and by contrast perhaps with national
decision muking. the BW T instructs the 11C that it 1s not enough that the HC deterniine
that a cost benefit analysis fay ours the project. it must also go the extra step to ensure 2
justdistribution and ensure that those who benelit from the project actually compensate
those swho sutfer losses. This is a very stringent decision rule,

As we hine noted paragraph (6) of Article VI confers a discretionary jurisdiction on the
LHC i respect of many case™ but we should recall that many case™ must in fact be a levels
case under Articles HL or IV of the Treaty On the other hand. paragraph (7) reguires the
LIC 1 a levels ease to make provision for protection and indemnity for all interests
“which may be injured thereby™. We have argued that the reference to “thereby™ iy
reterence back not to the issue of levels but more generally to the construction and
mainwenunee of the dam or other lacility.

Interpretation of the 1941 Order

We can now turn 10 look at how the UC actually exercised its authority under the terms
of 1ts 1941 order. We hay e already quoted condition 1 ot the Commission’s approval.
stera. The language of that condition is broad and indeed seems 1o confirm the view just
expressed to the etfect that the Commission’s indemnity jurisdiction relates broadls o
damage suftered from construction and maintenance ol the dam. Lor case of reference we
repeat the clause here with emphasis supphied:

That the applicant make suitable and adequate provision, o the
satisfaction ot the Commission. tor the protection and indemuification ol
all interests in British Columbia by_reason of damage resulting from the
construction and operatien of the Grand Coulee Dam and reservoir.

The Commiission went on to expressly reserve its continuing jurisdiction in the following
terims in conditon 2:

[ 1] That the Commission expressly reserves and sateguards its right
under the aforesaid Treaty further to exercise jurisdiction over such
efects on the natural levels or stages of the Columbia River at and
above the international boundary as might actually result from the
operation of the suid Grand Coulee dam and reservoir: and

2] to issue such further order or orders in the premises as the
Commission may deem o be appropriate and justitied tor the
protection and indemnification ol the Provinee of British Columbia or
ofany private or municipal corporation or citizen thereo( that might be
tound by the Commission actually 10 have sustained damage on

esp et 289 et seq where Wex also emphasises the conunuing junsdiction and overview of the
Commission when acting under Article 3, 4 and 8



account of the raising of the natural levels of the Columbia River at or
abhove the international boundary.

Iois submitted that these conditions must be read as a whole, and in harmony with the
Bowndary Waters Treary. Taken as a whole:

(1t The Commission has clearly and explicitly claimed a continuing jurisdiction over the
terms of its Order of Approval. Condition 2 Is intended to ~sateguard™ the 1JCs
jrisdietion and as such should be interpreted as atfirming its continuing role in the
protection and indemnification of citizens under the Treats . The Condition should thus
not be read as excluding protection and indemnification from the impacts of operations
that are necessary and inseparable from the physical raising of water levels behind the
Jam,

(23 There is ne indication in Condition 2 that the 1JC was seeking to limit its jurisdiction
to focussing artiiicially on the changes in phy sical water levels without relerence to the
construction and operation of the dam which resulted in such changes. The language
used seems intended to clarify and athirm. rather thun to hmit.

(3) However. ' the JC is suggesting that Condition 2 limits its jurisdiction. such a
timitation would conflict with the clear and mandatory language of Article VIII (7). In
clecting to retain jurisdiction the Commission cannot limit the scope of that jurisdiction
and in particular cannot limit the scope of its mandatory jurisdiction under Article Vi
{7

4y Hence, i1t is correct that the Commission’s duty under Article VI (7) extends to
ensuring that ~all interests™ are compensated who suttered damage arising from the
construction of any dam or other facility that changes levels at the boundary then it must
tollow that the Commission cunnot abdicate that jurisdiction by the terms of its Order of
Approval.

The third condition in the Order of Approval deals with Pend d™Oreille River and the
future Waneta Dam and does not concern us here,

Condition 4 deals with fisherics concerns. While the condition is expressed in hortator
rather than mundatory terms. 1t s still a condition of the approval. While the condition
does not deal with compensation it confirms the view that the Commission’s junisdiction
1s not confined to fevels once 1ts jurisdiction is triggered. but extends to other aspects of
the construction of the facihity and the steps to be taken to minimize its impact. This
approach 1s contirmed by other decisions of the 11C in issuing Orders of Approval under
Articles [V and VI For example. the amended Order of Approval for Osoyoos Lake
provides as fullows:

2. The principal works shall include a reinforced concrete control
structure with appropriate power operated control gates. an overtlow
weir section, stop logs. piers having adequate capability for breaking ice.



a stilling basin. fish pussage lacilities, appropriate seepage and erosion
. - .. {
controls. and measures required pursuant to Condition 4.1

Additional Issues

We submit that based upon both the BWT and the 1941 Order. the O does have
jurisdiction to tssue further orders in respect of the Grand Coulee Dam.

W e emphasise that this is not a case of opening up an existing Order to review {1.e. it 1s
not a case such us that presented by Montana in relation to the Commission’s “directive”
jurisdiction under Article VI (3)). rather it 1s a case of the Commission giving full effect
to 1ty existing Order and to its onerous responsibilities Article VI (7) of the Treaty,

Furthermore. neither is it a case such as the Osoyoo0s (Zosel) Dam decision of the 1JC
where the First Nation whose interests were atfected did make submissions at the original
hearing of the matter.”” [n the case of Grand Coulee. it is clear that no First Nution nor
any Indian Agent or government department representing any First Nation appeared
belore the 1IC in its origingl hearing on this matter. ™

Conclusion

In conclusion. it is our view that the Commission has both the jurisdiction and the duty o
consider the application brought by the CCRIFC. The BWT contemplates a broad
jurisdiction over transboundary waters, and the 1941 Order indicates an mtention to
exercise that jurisdiction fully. The [JC explicitly kept the option of supplemental orders
open in order to fully protect and indemnify affected interests.

Moreover, if the 1941 Order is interpreted narrowly as attempting (o limit the HC from
excreising its tull jurisdiction (which s not admitted but denied). then the Order would be
beyond the autherity ot the LIC. The HC cannot restrict its broad jurisdiction under the
BWT.

We hope that the 1JC will. as requested by the CCRIFC. appoint a panel of experts to
look at all options for restoring salmon to the Canadian portions of the Columbia River
Basin,

Internationat Osoyoos Lake Control Board Supplementary Order, dated October 235, 1085
Ihid

See Supplementany Order of Approval. Uctober 17, 1983, preamble.
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