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August 30, 2013 
 
 
 
The Secretary – Canadian Section 
International Joint Commission of Canada and the United States 
234 Laurier Avenue West, 22nd Floor 
Ottawa, ON  
K1P 6K6 
 
 
Re: Regulation Plan Lake Ontario – St. Lawrence Plan 2014 
  
 
Dear Commissioners: 
 
The Shipping Federation of Canada, incorporated by an Act of Parliament in 1903, is the representative 
of the owners, operators and agents of ocean ships trading at ports across Canada, from the Atlantic to 
the St. Lawrence and Great Lakes to the West Coast.  We welcome this opportunity to comment on the 
above-noted regulation plan developed by the International Joint Commission (IJC).  This process is of 
keen interest to our members, the majority of who transit from overseas to ports in Canada and / or 
the U.S. , including those located in the Great Lakes.  
 
We have carefully reviewed the five elements of the proposal for Lake Ontario and the St. Lawrence 
River.  Given the multiple and ever evolving uses, users and threats to which the Great Lakes are 
exposed, we believe that the adoption of a New Order of Approval and regulation plan is an important 
public policy undertaking that will help protect the waters of Lake Ontario and the upper St. Lawrence.  
The Shipping Federation of Canada was involved in previous consultation processes with respect to the 
development of such a plan (in 2006, 2008 and 2012), and our priorities are the same now as they 
were then - to ensure the predictability and safety of commercial navigation operations.  We also 
believe it is very important that relevant provisions of the Boundary Waters Treaty of 1909 be given 
due consideration, especially the order of precedence among the various users found in Article VIII, 
which is designed to avoid conflicts or restrain usage.  Another key consideration is equity for 
upstream and downstream users, with a view to ensuring that efforts to manage water levels do not 
result in unforeseen and undesirable impacts on one group over the other.   
 
Based on these reflections, we wish to make the following specific comments on the proposed 
regulation plan: 
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1. Regulation Plan 
 
Our comments on previous regulation plans have consistently emphasized the importance of 
predictable water levels to ship operations.  As an example, a one centimetre drop in water levels will 
reduce the amount of cargo that can be loaded on board a ship by six containers or sixty tonnes of bulk 
cargo.  Cargo bookings are often made at least a month in advance, and if water levels are 
unpredictable, the cargo owner will have to build in a safety margin, thus reducing the total quantity of 
cargo the ship can carry.  In other cases, cargo which has already been purchased may have to be 
partially unloaded in the lower River before it can be delivered to its final port of call.  Needless to say, 
the costs associated with this extra call are significant, and have the potential to trigger an intermodal 
shift to the truck or rail modes, which may give rise to environmental consequences in the form of 
increased air emissions and higher fuel consumption.   
 
We have reviewed the above-mentioned technical document, and note that it provides clarifications on 
the objectives, goals, flow limits and approach for Plan 2014.  We also note that it gives consideration 
to several important aspects of ship operations, including flow limits that are acceptable for 
commercial navigation, minimum flow limits to balance low levels in Lake Ontario and Lake St. Louis 
for Seaway navigation interests, and maximum flows in order to maintain adequate waters levels and 
safe velocities for navigation. 
 
We have also examined the various water level graphs posted on the IJC’s website, and note that there 
are a number of differences in the comparative data between Plan 1958DD and Plan 2014.  These 
differences are to be expected, as the two plans do not share the same objectives.  Plan 1958DD was 
designed to benefit the interests listed in the Order of Approval (without adverse impacts on the 
others), and has resulted in reduced flooding and erosion around Lake Ontario and near Montreal, 
improved navigation conditions at Montreal and through the St. Lawrence Seaway, and more favorable 
summer water levels for boating on Lake Ontario and the St. Lawrence River.  Meanwhile, Plan 2014 is 
designed to return the Lake Ontario – St. Lawrence River system to a more natural hydrological regime, 
and although it aims to maintain the same level of benefits, it lists several interests which are not part 
of the Order of Approval.  In view of the foregoing, we believe it is crucial that the regulation plan 
clearly indicate that it will respect the order of precedence included in Article VIII of the Boundary 
Waters Treaty of 1909.  
 
We also note with concern that the number of expected occurrences of extremely low water levels 
associated with large draft restrictions on Lake Ontario will be more frequent under Plan 2014 than 
under the current regulation plan. More specifically, such occurrences are expected to occur twice as 
often as they do now, and to result in draft restrictions that may exceed 25 inches (as compared to the 
18 inch limit under plan 1958DD).   Despite the fact that these numbers are based on simulations, we 
find them to be worrisome.  Although we take some comfort in the data provided by the economic 
performance indicators and their prediction of a neutral impact on commercial navigation, we believe 
that this will require the implementation of a robust management and governance regime that can 
effectively address such situations and ensure that Plan 2014 performs comparably to Plan 1958DD.  
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This being said, and as detailed below, several aspects of the management and governance regime will 
have to be strengthened before we will be fully comfortable endorsing the regulation plan. 
 
 
2. Order of Approval 
 
We appreciate that the Order of Approval was reviewed to allow protections and benefits in the lower 
river that are equivalent to those that already exist, as we view this as a significant improvement over 
previous versions of the plans.  However, we see some caveats that were of concern in previous 
versions of the plan (more specifically Plan 2007 and Plan Bv7), as well as several new ones, which are 
detailed below. 
 
Although the “Criteria and Conditions” for the new Order of Approval contains a general reference to 
Article VIII of the Boundary Waters Treaty of 1909 (which indicates the order of precedence for water 
uses), we believe that a specific reference to this Article should be included in paragraph B of the new 
Order, as follows: 
 

B.   The works shall be so planned, located, constructed, maintained and operated as not to conflict 
with or restrain uses of the waters of the St. Lawrence River for purposes given preference over uses 
of water by Article VIII of the Treaty, namely, uses for power purposes, domestic and sanitary 
purposes and uses for navigation, including the service of canals for the purpose of navigation, and 
shall be so planned, located, constructed, maintained and operated as to give effect to the provisions 
of this Order.  (our emphasis) 

 
In light of the above, we would also suggest that some of the criteria listed under paragraph H, which 
currently lumps together a number of interests that do not share the same order of precedence, be 
modified.  More specifically, we recommend that sub-paragraphs H1 to H14 be re-ordered according to 
the order of precedence set out in Article VIII of the Boundary Waters Treaty. It is also worth noting 
that  a number of these sub-paragraphs include aspirational goals (e.g. “to enhance biodiversity and the 
resiliency of wetlands”; and “to benefit recreational boating”) which can be subject to additional 
interpretation and are therefore different from more objective criteria such as maintaining safe 
velocities for Seaway navigation.  To provide clarity, we would suggest that provisions which aim to 
provide additional benefits that are not included in Article VIII of the Boundary Waters Treaty be 
grouped together, and be worded as “Consistent with the order of precedence included in Article VIII...”   
 
Another cause for concern lies with the addition of the environment and recreational boating as 
interests.  Although we do not object to these interests being given consideration in the revised water 
regulation plan, we believe that their inclusion in the Order of Approval may create some difficulties in 
interpretation.  More specifically, “the environment” as an interest lacks the clear legal interpretation 
and definition needed to be included in the Order of Approval.  It also introduces uncertainty into the 
order of precedence, as its inclusion under Article VIII would imply that it is subject to the same 
protection and indemnification provisions as the interests that are already listed.  Similarly, the 
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inclusion of recreational boating in the Order of Approval should be accompanied by wording 
indicating that this will not change the current order of precedence.   These changes will ensure that 
the Board has clear guidance under which to operate, as has been the case under the current Order and 
management plan.   
 
We also believe that the Order of Approval should clearly indicate the respective authorities of the 
Board and the IJC in case further modifications are necessary.  Towards that end, the process outlined 
in the Order should explicitly indicate that the current order of precedence will be paramount in 
determining any future changes to the plan. It should also provide a clear consultation process which 
ensures that governments, stakeholders and the public have been appropriately consulted before any 
changes to the plan are made (something which is particularly important given the years of 
deliberation, and balancing of interests that have led us to where we are today).      
 
 
3. International Lake Ontario – St. Lawrence River Board 
 
Under the proposed new plan, the current International St. Lawrence River Board of Control would be 
replaced by a new Board with a modified structure and composition, and with a number of additional 
responsibilities related to the implementation of adaptive management strategies, communications 
and public involvement.   
 
One of the Board’s (and in our view, most crucial) duties is to oversee the day-to-day regulation of the 
Lake Ontario – St. Lawrence River System.  The proposed new plan requires each of the Board’s co-
chairs to nominate a Regulation Representative who would be authorized to make rapid decisions in 
critical situations.  Although the plan also makes reference to the creation of an Operations Advisory 
Group, the membership, functions and role of such a group are unclear.  Given that Article VIII of the 
Boundary Waters Treaty ranks commercial navigation as second in its order of precedence, we strongly 
believe that among the Canadian members of the Board, at least one should have the necessary 
background to inform decisions impacting commercial navigation.  In addition, at least one of the two 
Regulation Representatives should have an understanding of the operational realities of shipping, so as 
to ensure that decisions associated with the plan’s day-to-day management do not create difficulties for 
ship operations.  This should also be reflected in paragraph G of the Order of Approval, with an explicit 
reference to the order of precedence as specified in Article VIII. 
  
 
4. Deviations Policy 
 
Plan 2014 provides greater detail than previous versions of the regulation plan on how deviations will 
be managed.  Its definitions of the three categories of deviations – minor, major and emergency – 
provide useful information on the management measures that will be implemented should any of these  
three cases occur.  However, we are concerned that the proposed deviations policy contains one major 
change from current management practices.  More specifically, the policy states that major deviations 
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will be made in response to extreme high or low levels in Lake Ontario in accordance with criterion 
H14 of the Order of Approval, with the precise levels triggering such deviations based on specified 
quarter-month levels throughout the year.  This differs from current practices under which, for 
example, when low water levels are expected, provisions for storing water to alleviate the resulting 
impacts are implemented.  Although we understand that the effectiveness of the new practices will be 
assessed and could be modified, we are nevertheless concerned that the process will not be sufficiently 
responsive when low water level situations occur.  We would therefore recommend that the Board 
work with the St. Lawrence Seaway Management Corporation and the St. Lawrence Seaway 
Development Corporation to assess the critical minimum levels required for safe operations on Lake 
Ontario and the Welland Canal for each quarter month and, when necessary, raise these levels in order 
to provide a safety margin to help prevent critical low water level situations.  Needless to say, this 
should be done without being detrimental to other interests. 
 
We are also concerned with the governance and decision-making mechanisms with respect to major 
deviations.  More specifically, the requirement that the Board obtain authorization from the IJC before 
implementing deviations from the plan introduces an additional layer of decision-making in what is 
already a possibly critical situation requiring a rapid response.  We suggest that a more efficient course 
of action would be to provide the Commission with information (in real-time) on the causes and 
consequences of such decisions, but to leave approval to the Board (whose Regulation Representatives 
are deemed to have the expertise necessary to make such decisions).  
 
 
5. Adaptive Management Strategy    
 
Given that we are contemplating a change in the regulation plan after fifty years of operations under 
Plan 1958DD, we would have expected the Adaptive Management Strategy to be somewhat more 
detailed, and to include a specific implementation plan for the critical first five years (with an overall 
view to avoiding unforeseen impacts).  What we see instead is an outline for an adaptive management 
strategy without the necessary level of details – something we find surprising given that the same lack 
of detail was cited as a concern in comments on previous proposals to change the regulation plan.    
 
Additional detail is also needed with respect to measuring the regulation plan’s key impacts to confirm 
whether it achieves its objectives. Although environmental and shore protection structures are 
included in the key regulation impacts, we have yet to see how commercial navigation impacts will be 
integrated in the process.  As a result, we currently have no clear guarantees that Plan 2014 will be 
subject to a review should its impact be highly beneficial to the environment but detrimental to 
commercial navigation.  Although the document notes that the plan’s performance will be tracked 
through data collected from shipping agencies, it does not provide any information as to what data will 
be collected or how frequently such an assessment will be conducted.  We therefore fail to see how the 
order of precedence will be incorporated into the activities related to adaptive management, especially 
since the section entitled “Economic Impact Research and Monitoring” indicates that refinements to the 



 
 

 
SHIPPING FEDERATION OF CANADA 

 
300 St. Sacrement, Suite 326, Montreal, QC, H2Y 1X4 

Tel: (514) 849-2325 / Fax: (514) 849-8774 
www.shipfed.ca 

 
 6 

Flood and Erosion Prediction System will be given the highest priority, while updates to model impacts 
for navigation will occur “as funding becomes available”. 
 
All in all, the current lack of information on very basic aspects of the Adaptive Management Strategy 
makes it difficult for us to support the process from a commercial navigation’s perspective.  There is no 
clear indication of what data will be collected or how often, or which entities will be in charge of this 
process.  Moreover, although the process is meant to be comprehensive, there is scant information on 
its composition, functions and funding.  Similarly, there is no information on how proposals to modify 
the regulation rules will be handled and approved.  We cannot endorse the Adaptive Management 
Strategy as outlined in Plan 2014 until these questions are answered, as we currently lack the 
necessary guarantees that navigation will be given due consideration as per the provisions of the 
Boundary Waters Treaty of 1909.   
 

***** 
 
In summary: 
 
Although the Shipping Federation of Canada is not opposed to Plan 2014, we cannot readily endorse 
the plan due to the lack of information and certainty on numerous elements, including the following:  
 

• Regulation Plan: The increase in extremely low water levels and large draft restrictions 
associated with the plan must be supplemented by strong governance in order to ensure that 
impacts are minimized; 
 

• Order of Approval: The Order of Approval must clearly indicate that Article VIII of the 
Boundary Waters Treaty of 1909 is paramount, and that additional interests can be taken into 
consideration as long as this does not modify the current order of precedence.  As well, the 
process for modifications to the regulation plan must be further detailed.  
 

• International Lake Ontario – St. Lawrence River Board: Commercial navigation 
representatives must be included in the Board’s composition, and Regulation Representatives 
must have an understanding of navigation operations.   
 

• Deviations Policy: We are concerned that deviations will be implemented only when the 
specified trigger levels are reached.  We also believe that requiring the IJC to approve 
deviations could result in unnecessary delays and recommend that such decisions be taken by 
the Board. 
 

• Adaptive Management Strategy: The current proposal lacks detail on a number of essential 
elements, without which we cannot support the strategy.   
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Should Plan 2014 eventually be modified, we strongly request that we be consulted so that we remain 
involved in the process.  Past experience has shown that taking the realities of commercial navigation 
into account during the development of protection measures not only facilitates their implementation 
from a ship operations perspective, but also ensures a higher level of buy-in and participation from 
stakeholders.   

***** 
 
Before closing, we take this opportunity to reiterate our willingness to collaborate with the 
International Joint Commission in its efforts to develop a new regulation plan for Lake Ontario and the 
St. Lawrence River.  Towards that end, we would be pleased to provide any additional clarification or 
information you may require, and remain available to provide input in the future. 
 
 
Respectfully submitted, 

 
Caroline Gravel 
Director, Environmental Affairs 
Shipping Federation of Canada 
 
 
The Shipping Federation of Canada (The Federation), incorporated by an Act of Parliament in 1903, acts as the pre-
eminent voice of shipowners, operators and agents involved in Canada’s world trade. Its overall objective is to work 
towards a safe, competitive and environmentally sustainable marine transportation system.  


